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SYDNEY  COVE,  Fudge, 

(Instance  Court.) 

THIS  was  a  cause  of  bottomree,  promoted  by     ^pm  ajtfc, 
John  Morrison^  the  holder  of  an  hypotheca-        '  ^^' 

-  1  .  -I'll  i.i,^  hypotheca- 

tion bond,  purporting  to  bind  the  ship,  and  the  ti<m  bonds,  the 

freight  due  for   the  transportation  of  the  cargo  ml^^bTJiw* 

with  which  she  was  last  laden.     The   bond  was  p^* 

dated  at  Rio  de  Janeiro  on   the  15th  of  October 

1813,  and  signed  by  Joseph  Hemming  Fudge,  the 

late  master,  for  j?l,94<0.  15  s.  4fd. 

Another  action  was  entered  at  the  same  time, 

on  behalf  of  Messrs.  Wontner  and  Co.,  the  holders 

of  two  alleged  bonds  on  the  ship  and  on  the  freight 

due  for  the  transportation  of  z,  former  cargo,  which 

was  delivered  and  sold  at  Rio  de  Janeiro  in  March 

1813.     The  first  of  these  two  instruments  was  for 

^"352.  is.  7d.f  and  was  dated  at  Sydney  in  New 
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stdnS'coti.  ^^"'*  ^^^^  ^^  *^^  ^^*^  ^^  August  1811.     The 
'  second  was  for  ^2,582  16^.  Orf.,  and  bore  date  the 
"^^81*^*'     21st  of  September  in  the  same  year.    They  pur- 
ported to  have  been  respectively  signed  by  Charles 
McLaren  a  former  master. 

The  assignees  of  Mr.  Bulk  a  British  subject,  who 
was  formerly  the  sole  owner  of  the  ship,  but  who 
had  since  become  a  bankrupt^  consented  to  the  sale 
of  the  ship,  which  was  accordingly  disposed  of 
under  the  decree  of  the  court,  and  the  net  proceeds 
of  the  sale,  amounting  to  ^£"1,019  12^.  2(/.,  were 
brought  into  the  registry.  The  assignees  of  the 
bankrupt  did  not  dispute  the  validity  of  the  bond 
granted  to  Mr.  Morrison  in  October  1813 ;  and 
as  the  circumstances,  under  which  the  other  two 
bonds  were  executed,  are  fully  set  forth  in  the 
judgment  of  the  Court,  it  is  unnecessary  here  to 
st^te  them. 

Judgment. 
Sir  William  Scott. — ^The  present  question  arises 
on  the  validity  of  three  separate  instruments  which 
purport  to  affect  this  ship,  composing  part  of  a 
bankrupt's  estate.  They  are  asserted  to  be  bonds 
of  hypothecation,  and  are  of  different  dates.  Ac- 
cording to  the  rule  of  law  applicable  to  instruments 
of  this  description.  That  which  is  last  in  point  of 
time  must  in  respect  to  payment  supersede  and 
take  precedence  of  the  others.  I  understand  that 
the  assignees  of  the  bankrupt  admit  the  validity  of 
the  later  bond,  and  I  must  presume  that  they  do 
so  after  having  made  due  enquiries  and  upon  due 
consideration  of  all  the  circumstances  under  which 

it  was  given. 

The 
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The  ship,  it  appears,  became  the  property  of  the         The  ^ 
bankrupt  in  the  following   manner.    Mr.  Bull  in  - 

his  affidavit  states,  **that  in  the  year  1808  James     Jipru^s^ 
"  Underwood  of  Port  Jackson  in  New  South  Wales, 
"  Merchant,  being  at  such  time  in  London,  was 
**  by  particular  recommendation  introduced  to  the 
"  deponent's  house  of  trade,  and  did  in  or  about 
**  the  month  of  August  in  the  said  year,  purchase 
**  of  his  said  house  divers  goods  and  merchandize 
"  of  the   value  of  rfl 7,956,   and  upwards,  and 
**  the  said  James  Underwood  also  applied  to  borrow 
**  of  the  deponent's  said  house,  in  addition  to  the 
**  before-mentioned  sum  of  .^17>956  and  upwards, 
**  the  further  sum  of  £793  and  upwards,  which 
'^  the  deponent's  said  house,  from  the  recommend- 
**  ations  received,  were  induced  to  lend  and  did 
"  lend  to  the  said  James  Underwood  ;  that  the  said 
"  James  Underwood  having  soon  afterwards  pur- 
**  chased  tlie  ship  Sydney  Cove  proceeded  against 
*^  in  this  cause,  for  the  purpose  of  transporting  the 
"  before-mentioned  merchandize  to  Port  Jackson 
"  in  New  South  Wales,  and  he  being  unable  to  pay 
*^  the  balance  due  to  the  deponent's  house,  which 
*^  then  amounted   to  the  sum  of  a^^l8,21S,  but 
**  having  solemnly  promised  and  engaged  that  the 
same  should  be  remitted  immediately  afler  the 
cargo  of  the  said  ship  was  disposed  of  at  Port 

**  Jackson,  the  said  James  Underwood  did  offer  to 
**  the  deponent's  said  house  as  security  for  part  of 

**  the  debt  so  due  from  him,  that  the  name  of  the 
deponent  should  be  inserted  in  the  British  Plan- 
tation Register  of  the  said  ship  Sydney  Cove  as 

**  the  sole  owner  of  the  said  ship,  but  under  an 

<*  express  understanding  that  neither  he,  the  de- 

B  2  ^*  ponent. 


cc 


if  CASES  DETERMINED  IN  THE 

The        "  ponent,  nor  his  aforesaid  house,  should  in  any 

^"'^'^         "  manner  interfere  with  the  management  of  the 

jtpriiisth,     "  said  ship  or  the  appointment  of  her  officers^  but 

^  ''^'        **  that  she  was  to  continue  in  all  respects  under  the 

'<  entire    directions,   instructions,    controul,   and 

employment  of  the  said  James  Underwoody  who 

was  to  act  in  every  respect  as  her  sole  owner, 

and  who  engaged  to  furnish  at  all  times  every 

necessary  which  the  said  ship  should  or  might 

*^  require ;  that  the  deponent's  said  house  fully 

'*  confiding  in  the  honor  and  integrity  of  the  said 

**  James  Underwood^  and  that  he  would  fulfil  his 

^  agreement  and  engagement  as  to  the  remitting 

^'  the  debts  due  to  the  said  house  immediately  on 

disposing  of  the  said  cargo,  did  consent  to  accept 

such  the  security  offered  by  the  said  James  Tin- 

•*  derwoody  and  the  name  of  the  deponent  was 

**  accordingly  inserted  in  the  said  register  of  the 

•*  said  ship  Sydney  Cove  as  the  sole  owner  thereof; 

^<  and  he  further  made  oath  that  the  said  James 

Underwood  having  appointed  Charles  McLaren 

and  the  rest  of  the  officers  of  the  said  ship,  and 

having  shipped  on  board  her  the  several  goods 

*^  and  merchandize  which  he  had  as  aforesaid  pro- 

^  cured  from  the  deponent's  said  house  of  trade^ 

''  did,  on  or  about  the  month  of  October  in  the  said 

•'  year  1 808,  proceed  in  the  said  ship,  which  was 

**  amply  fitted,  provisioned,  and  stored  from  the 

"  said  port  of  London  to  Port  Jackson  aforesaid, 

**  where,  as  the  deponent  verily  believes,  he  arrived 

<<  with  the  said  ship  and  goods^  and  where  the  said 

**  James  Underwood  sold  such  the  goods  procured 

'<  from  the  deponent's  said  house  as  aforesaid  on 

^^  his  own  account;   and  the  deponent  further 

"  made 
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*'  made  oath  that  the  said  James  Underw>od  did        Tht 

not  fulfil  his  promise  and  agreement  with  this  2L!1— ^ 

deponent's  said  house  of  trade  by  immediately  .a^i^s^K 
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^^  remitting  the  aforesaid  debt  due  by  him  to  them ; 
<<  that  the  said  James  Underwood  only  remitted  to* 
«  them,  on  account  of  his  aforesaid  debt,  the  sum 
'«  of  £6,000  9s.  Id.,  jf  1,292  Ss.  5d.  of  which 
'*  remittance  was  dishonoured  and  still  remaina 
unpaid,  nor  hath  the  said  James  Underwood, 
nor  any  other  person  or  persons  on  his  account^ 
'*  at  any  time  since,  made  any  further  or  other 
**  remittance  or  payment  on  account  of  the  said 
•*  debt,  but  that  the  sum  of  if  15,579  l6s.  id. 
'*  still  remains  justly  due  and  owing  to  the  estate 
^  of  this  deponent  and  his  late  partner,  on  account 
<<  of  the  before-mentioned  debt ;  and  the  deponent 
'*  further  made  oath,  that  he  does  not  believe  that 
**  any  sum  or  sums  of  mcMiey  whatever  were 
"  advanced  by  Joseph  Underwood  of  Port  Jackson 
**  aforesaid  on  account  of  the  said  ship,  -on  bot> 
^  tomree  or  otherwise  :  that  the  said  Joseph  Under* 
**  wood  is  the  brother  of  the  befbre-mentionedt/ame^ 
<<  Underwood,  and  was  and  is,  as  this  deponent 
<*  verily  believes,  in  distressed  circumstances,  and 
*^  in  the  service  and  under  the  controul  of  the 
<*  aforesaid  James  Underwood ;  and  he  lastly  made 
<^  oath  that  he  does  verily  and  in  his  conscience 
**  believe^  that  if  any  bond  or  bonds  of  bottomree^ 
'<  or  otherwise  were  given  by  the  said  Charles 
'^  McLaren  (who  was  as  aforesaid  appointed  by 
^*  the  said  James  Underwood  to  be  the  master  of 
«<  the  said  ship)  to  the  before-mentioned  Joseph 
'*  Underwood,  the  same  were  so  given  without 
^^  any  monies  being  advanced  for  the  same,  and 

B  d  "  were 
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Tht^        "  were  so  given  under  the  order,  direction,  and 

1  "  control  of  the  said  James  Underwood^  for  the 

April  25th^     «  sole    purpose   of    defrauding    the    deponent's 

'  '^'        **  aforesaid  house  of  trade,  of  the  only  security  it 

'*  has  for  the  payment  of  the  aforesaid  debt  of 

«  j£  15,579  16^.  2rf.*'     This  is  the  history  of  the 

transaction  as  given  by  Mr.  BtiUy  and  a  demand  for 

a  large  sum  of  money  is  now  set  up,   not  by  this 

man  James  Underwood  himself,  but  by  his  brother 

Joseph  Underwood,  under  these  asserted  bottomree 

bonds. 

Thedoeexa-         The  first  obscrvatiou  that  strikes   one  is  that 

in  a  foreign  port  uo  proof  is  produccd  of  the  due  execution  of  these 

wTmeref^ti  instrumcTits :  nothing  is  offered  in     the   way  of 

f^f res'dliu '*    evidence  but  a  formal  affidavit  from  persons  resi- 

in  this  country,    (Jent  iu  this  towu,  who  without  referring  to   any 

swearuig  to  facts  •*•  ■     -  -■ —  -~ -.  «.J?  "^ 

of  which  they  information  they  may  have  received,  or  to  any 
know"c°dr^.Trr  document  in  support  of  what  tliey  "advance,  swear 
«  d^^'i^nfc^  positivelylo^acts  "of  whTcirthey  cafi  themselves 
which  to  found     haveTib  personal  knowledge.  What  Mr.  Thomas 

Woniner  the  younger  swears  is  tliis,  that  he  and  his 
father  Thomas  Wontner  the  elder,  "  are  the  lawful 
**  attornies  of  the  said  Joseph  Underwood,  and 
*<  have  by  themselves  or  agents  repeatedly  applied 
"  to  the  said  Charles  McLaren,  or  other  person 
'<  succeeding  him  in  the  command  of  the  ship, 
"  for  payment  of  the  money  secured  by  the  aforc- 
^*  said  bonds  of  bottomree,  but  have  not  been  able 
"  to  obtain  payment  of  the  same.'*  Now  it  is 
here  to  be  observed,  that  this  gentleman  does 
not  state  whether  the  validity  of  the  bonds  was 
admitted  or  denied  by  the  persons  to  whom  he 
applied,  or,  indeed,  whether  he  received  any 
answer  whatever  to   the  applications  which   he 

1  made : 
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made :  he  goes  on  to  state,  that  *'  they  (thus  plu-  i^e 
ralizipg  the  ajfidavit)  "  verily  believe  that  the  srDvtrCoYn. 
^^  principal  sums  and  interest  so  as  aforesaid  lent  jjmi  25th, 
"  and  advanced  by  the  said  Joseph  Underwood  to  "^'^• 
<<  the  said  Charles  McLaren  still  remain  due  and 
'<  unpaid;  and  that  there  are  no  other  means 
of  obtaining  payment  thereof,  than  by  pro- 
ceedings in  this  court."  I  cannot  consider  an 
Affidavit  of  this  kind  as  any  thing  more  than  a 
mere  forpiality :  i^f^d  although  I  do  not  go  the 
length  of  asserting  that  it  h^'S  been  made  with  any 
evil  intention  by  l^r.  JVontneVy  yet  I  must  say  that 
it  contains  nothing  to  substantiate  the  facts  averred 
in  it:  no  proof  of  the  h^nd-writing  of  the  person 
by  whom  the  bond  purports  tp  have  been  executed^ 
or  indeed  of  any  otiber  fact  establishing  the  exe- 
cution. It  is  dry  gratuitous  assertion  and  nothing 
else,  ape)  now  at  this  late  period,  permissron  is  asked 
to  give  proof  of  a  bond  asserted  to  have  been  exe- 
cuted so  long  ago  as  the  year  1811.  This  is  what  I 
cannot  grant,  and  I  must  say  that  I  think  the  objec- 
tion to  the  bonds  on  the  ground  of  want  of  proof  of 
the  due  execution,  is  fatal  and  peremptory. 

Let  us  now  look  to  the  substance  of  the  trans-  H7podiectti«r 
action  as  it  regards  these  two  bonds.    The  first  given  odi^  where 
bond,  which  i?  for  the  smaller  sum,  is  not  in  the  ^3  '^^ 
nature  of  a  bottomree  transaction,  for  the  money  *«**  iecunty. 
appears  to  have  been    advanced   upon   personal 
security^    and    it    is  quite   dear,  that    bonds  of 
hypothecation    can    only  be    given  where    per-, 
sonal  security  is  wanting.    The  bond  itself  begins 
with  the  foUoYing  recital ;  **  Whereas  one  Jame^ 
**  Mitchell  pn  the  S5th  day  of  July  last  exhibited 
^'  his  petition  by  one  Michael  Hayes,  his  agent,  to 

B  4  "the 
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Th^  "  the  court  of  civil  jurisdiction,  stating  (amonf^ 
stdmbt  Cote,  u  other  things)  that  on  the  30th  of  April  last,  he 
Apra  a5tb,  "  brought  his  action  against  Charles  M^Laren^ 
^^5*  «  master  of  the  ship  Sydney  Cwe  then  in  this 
"  port  for  the  sum  of  ^358  15s.  Sd.  sterling 
"  for  necessaries  supplied  the  said  ship  by  the 
<<  said  James  MitcheU  against  the  said  Charles 
"  McLaren  for  the  sum  of  j6*352  Os.  3d.  and 
*<  costs;  from  which  judgment  the  said  Charles 
"  McLaren  appealed  to  his  excellency  the 
"  governor,  who  was  pleased  to  affirm  the  decree 
"  of  the  said  court/'  Here  then  is  a  personal 
proceeding  not  at  all  founded  upon  a  bond  of 
hypothecation.  The  bond  goes  on  to  recite  *^  that 
"  the  said  Charles  McLaren,  on  the  1st  day  of 
"  June  last,  drew  a  set  of  bills  in  favor  of  one 
Joseph  Underwood  for  the  sum  of  £352  is.  Jd. 
sterling,  upon  one  Jofm  Bull  of  London^  Merchant, 
and  indorsed  by  the  said  Joseph  Underwood^  and 
approved  by  James  Undenvood^  agent  for  the 
said  John  Bull:'  Why,  if  BulT^  affidavit  is  to  be 
believed,  this  is  extraordinary  indeed,  for  according 
to  his  statement  '^  the  vessel  was  to  continue  in  all 
•*  respects  under  the  entire  directions,  instructions, 
*«  control,  and  management  of  James  Underwood^ 
**  who  was  to  act  in  every  respect  as  her  sole 
<<  owner,  and  who  engaged  to  Jiemish  at  all  times 
^*  euery  necessary  that  the  ship  might  require.** 
The  instrument  goes  on  to  recite  that  *^  the  above 
*'  set  of  bills  was  accepted  by  the  said  petitioner  in 
<<  discharge  of  the  said  judgment''  So  that  the 
party  had  brought  his  action  and  obtained  the 
proper  remedy  for  the  grievance  of  which  he  com- 
plained. It  is  furtherhrecited  in  the  bond,  that  since 

that 
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that  set  of  bills  was  given,  intelligence  had  been  re-        The 
ceived  that  the  house  of  y^^Z/anrl  j^/rw^c^  (>f  whiVh  t hA  s^"^*"  cov«. 
said  John  Bull  is  a  partner,  had  been  d^^^^lflrpd  hank,     ^p„7  ^^tj,^ 

Tgljttncpr  negftciahlp.  This  was  certainly  an  un- 
fortunate piece  of  intelligence  for  the  parties,  but 
it  cannot  alter  the  nature  of  the  security,  or  make 
a  valid  hypothecation  of  that  which  had  its  origin 
in  a  transaction  entirely  different.  It  is  likewise 
stated,  that  all  the  parties  concerned  appeared  in 
Court,  and  that,  with  the  consent  of  them  all,  the 
Court  decreed  (amongst  other  things)  ^^  that  the 
''  said  Charles  McLaren  pledge  the  said  ship 
"  Sydney  Cove  to  the  said  Joseph  Underwood  by  a 
**  bottomry  bond,"  &c.  The  Court  did  not,  I 
presume,  enquire  very  minutely  into  the  circum- 
stances of  a  case  in  which  all  parties  were  agreed, 
and  it  certainly  had  no  authority  to  convert  into! 
a  valid  bond  of  hypothecation  an  instrument  which  \ 
was  illegal  as  such.  ^ 

With  respect  to  the  second  bond,  which  was  for 
a  larger  sum.  That  is  said  to  have  been  for  money 
lent  to  enable  the  vessel  to  prosecute  her  voyage  in 
the  Southern  Whale  Fishery  at  the  rate  or  pre- 
mium of  25  per  cent,  for  the  votfafre.  These  are 
words  of  proper  and  necessary  limitation ;  but  I 
was  somewhat  surprised  to  find  that  the  money 
was  not  to  be  paid  until  after  the  safe  arrival  of  the 
ship  at  her  moorings  in  the  River  Thames :  the 
ship  might  not  have  come,  and,  in  point  of  fact, 
€Ud  not  come  to  this  country  for  several  years. 
It  seems  not  a  little  extraordinary  that  a  man 
should  thus  advance  money  without  any  limitation 
as  to  the  time  when  it  was  to  be  repaid,  or  if 
limited  at  all,  to  a  term  which  never  might  arrive. 

Upon 
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The  Upon  the  whole  of  this  case,  I  think  there  is 

stdket  covg.  ^^  proof  of  the  due  execution  of  these  two  bonds^ 

April  aith,     nor  any  admission  to  that  eiFect ;  and  I  am  not 

'^'^'         disposed  at  this  late  hour  to  permit  the  parties  to 

adduce  proof  of  the  execution  of  bonds  bearing 

date  at  so  remote  a  period  of  time  as  the  year 

1811,  and  still  less  do  I  think  myself  at  liberty  to 

pronoimce  for  their  validity  upon  the  evidence  a» 

it  now  stands:  J  shall,  therefore,  pronounce  for 

that  bond  which  was  given  to  Mr.  Mqrri^on  at 

Rio  de  Janeiro  in  October  1813,  the  validity  of 

which  is  not  contested  by  the  assignees  of  the 

bankrupt. 


HIGH  COURT  OF  ADMIRALTY.  1 1 


SYDNEY  COVE,  Fudge. 

(Instance  Court.) 

T'HIS  was  a  question  arising  out  of  the  same  -Mby6th,  i8i^, 

property  as  the  last  case.     It  was  a  cause  of  S^*"h^ 
subtraction  of  wages  promoted  by  Thomas  Elswarth,  "^  jurWkt^ 
the  administrator    of  the  goods  of  James  Innes  •eaman*«  wages 
deceased,  who  was,  whilst  living,  the  chief  mate  tpedai  and  ex- 
of  this  vessel,  against  the  proceeds  arising  from  ^^^^^ 
the  sale  of  the  ship  still  remaining  in  the  registry. 

A  summary  petition  had  been  given  in  on  the 
part  of  Mr.  Elsworth  nearly  in  the  usual  form  ;  It 
alleged  that,   in  August  1808,  James  Innes  was 
hired  to  serve   as   chief  mate  on  board  the  ship 
on  a  voyage  to  New  South  Wales^  and  afterwards 
on  a  whaling  and  sealing  voyage,  and  back  to  the 
port  of  London^  and  that  he  was  to  have  wages 
during  the  outward  voyage  at  the  rate  of  ^S  per 
month;    that   the  vessel   arrived   at  New  South 
Wales  on  the  26th  of  4pril  1809,  and  completed 
the  delivery   of  her  cargo  on   the  lyth  of  Jub/ 
in  that  year:    It  further  set  forth,  that  the  ship 
again  sailed  on  the  following  day,  and  that  Innes 
served  in  her  until  some  time  in  the  month  of  May 
1818,  when  he  died  on  board  the  vessel  at  the 
Brazils,   without  having  received  any  thing  on 
account  of  his  wages.     This  petition  was  admitted 
without  opposition. 

An  additional  article  was  now  offered,  setting 
forth  the  particulars  of  the  whaling  and  sealing 
voyage  in  which  th«  ship  had  been  engaged  before 

her 
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The        her  arrival  at  the  Brazils ;  and  dllefting  that  the 

cargo  sold  for  the  net  sum  of  jf  6,442  10^.  Id.  and 

Ma^  6th,  iSij.  that  the  said  James  Innes  shipped  and  hired  himself 

as  chief  mate  on  such  whaling  and  sealing  voyage 
at  and  after  the  rate  of  a  twenty-fourth  part  or  share 
of  the  net  produce  of  the  oil  and  skins  produced 
thereon* 

The  admission  of  this  article  was  opposed  on 
the  ground  that  the  Court  of  Admiralty  had  no 
authority  to  entertain  the  cause,  and  that  it  could 
not  adjudicate  upon  a  question  which  was  in  the 
nature  of  a  partnership  transaction.  In  support 
of  the  doctrine,  that  the  Court  had  no  jurisdiction 
over  extraordinary  contracts  of  this  kind.  Lushing- 
foUf  of  counsel  for  the  bondholder,  cited  the  cases 
oiOpy  V.  Addisorif  Salk.  31.  Campion  v.  Nicholas, 
Strange,  405.  Cossardt  v.  Lawdley,  9  Mod.  244. 
The  Mariner's  Case,  8  Mod.  379.  Hqwe  v.  Napier, 
4  Burr.  1944.  Buggen  v.  Bennet,  ibid.  2035.  Day 
V.  Searle,  Z  Strange,  968.     2  Bam.  419. 

The  Court  asked,  whether  any  case  could  be 
found  in  which  such  a  question  had  been  disposed 
of  by  the  Court  of  Admiralty  and  intimated  its 
opinion,  that  it  did  not  possess  the  jurisdictioa. 
The  case  was  directed  to  stand  over,  that  search 
might  be  made  for  precedents,  but  none  being 
found,  the  article  was  on  a  subsequent  day  (11th 
Jlfifl^)  rejected. 


The  case    asain    came  before   the    Court  on 

i8ij.     '  the  21st  November  1815,  upon  the  evidence  ad- 

duced  in  support  of  the  summary  petition,  when 

Lushington 
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Lushington  for  the  holder  of  the  bond  which  had        "^^ 
been  pronounced  for,  contended,  _       

1st,  That  a  mariner,  whose  wages  accrued  before  Novembet  am, 
the  execution  of  a  bond,  was    not    entitled    to       '  *^ 
priority  of  payment  over  the  bond  holder. 

2d,  That  the  present  was  not  a  proceeding  for 
ordinary  wages,  over  which  the  Court  of  Admiralty 
had  jurisdiction,  but  for  a  share  in  the  profits  of 
a  whaling  voyage,  which  was  not  recoverable  in  a 
court  of  this  description. 


eoi- 


The  Court  said,  that  the  claim  of  a  mariner  for  The  bypoth 
wages  stood  on  very  different  grounds  from  those  ^^d^wt 
of  a  bondholder,  and  tliat  the  hypothecation  of  J^  ^•^  ^ 
the  ship  could  not  divest  his  interests,  nor  even 
a  sale  of  it,  except  it  was  made  under  the  autho- 
rity of  a  competent  court*  That  a  seaman's  claim 
for  his  wages  was  sacred  as  long  as  a  single  plank 
of  the  ship  remained. 

Upon  the  second  point,  the  Coiut  observed,  that 
in  this  particular  case,  there  was  a  considerable 
degree  of  obscurity  arising  from  the  manner  in 
which  the  mariners  contract  was  drawn  up  j  but 
that  it  thought  the  fair  construction  was,  that  the 
mariners  were  at  all  events  to  be  entitled  to 
monthly  wages  during  the  outward  voyage,  and 
that  the  whaling  and  sealing  voyage  was  eventual 
only,  being  altogether  dependant  on  the  inclination 
of  Mr.  Underwood.  The  Court  therefore  pro- 
nounced  for  the  claim  of  wagcF,  with  costs. 
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rescuing 
mutineers. 


GOVERNOR  RAFFLES,  King- 

(Instance  Court,) 
May  Id,  1815.  npHIS  was  a  cause  of  salvac^e  brou£:ht  by  Andreas 

Saly^e  is  not         -^      rk    1.7  j.\.  ^         i/»i 

due  to  the  crew  JJaM  the  Carpenter,  and  others  or  the  crew, 

'^kftam  for  having  rescued  the  ship  and  cargo  from  some 
Malay  mutineers,  who  had  risen  upon  the  master 
and  taken  'possession  of  the  property.  The  ship 
sailed  from  Batavia  on  the  30th  of  September 
1815,  on  a  voyage  to  the  port  of  London,  with  a 
crew  consisting  of  five  Europeans,  twenty-two 
native  Portuguese  indians  and  lascars,  and  had  also 
on  board  nineteen  Malays.  About  two  o'clock  in  the 
morning  of  the  9th  of  November  the  Malays  rose 
upon  the  rest  of  the  crew,  and  having  killed  the 
gunner  and  the  man  at  the  helm  (a  Porttiguese  In- 
dian) and  one  o\her  Portuguese  and  four  lascars,  and 
severely  wounded  the  mate  and  also  the  Serang  and 
several  others  of  the  crew,  they  succeeded  in  driving 
the  rest  below,  and  kept  possession  of  the  ship  until 
about  eleven  o'clock  on  the  following  morning, 
when  by  the  exertions  of  Andreas  Dahl  and  others 
of  the  crew  she  was  rescued  from  their  power.  At 
that  time  Dahl  and  those  by  whom  he  was  as- 
sisted broke  open  the  companion  door,  and  getting 
upon  the  deck,  attacked  the  ilfafay^,  knocked  three 
of  them  overboard,  and  driving  the  rest  below, 
fastened  down  the  hatches  upon  them.  Having 
thus  far  succeeded  in  recovering  the  ship  and 
cargo  from  the  power  of  the  mutineers,  they  con- 
tinued under  arms  until  the  next  day,  when  they 

in 
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in  vain  summoned  the  Malays  to  surrender,  and        The 
not    perceiving     any    other  means  of    preserv-     rTiVlm* 
ing  the    possession  of  the  ship,  they  then  took  — — — — 
up  two  of  the  planks  of  the  deck,  fired  down   -*^«y^<>»»«»5. 
upon   the  Malays^  and  having   killed  two  and 
put  four  of  them  in  irons,  they  set  the  remainder 
adrift    in  the  jolly  boat,   and  afterwards  safely 
brought  the  ship  and  cargo  to  London^  the  port  of 
her  destination.     The  four  mutineers  who  were 
brought  to  this  country  in  irons  were  afterwards 
tried  at  the  Old  Bailey  for  miurder,  and  were  con- 
demned and  executed  for  the  offence. 

On  the  motion  of  counsel  a  monition  was  decreed 
against  the  owners  of  the  ship  or  their  agent,  and 
also  against  the  consignees  of  the  cargo,  to  shew 
cause  why  salvage  should  not  be  awarded  for  the 
rescue  of  the  ship  and  cargo. 

An  appearance  was  given  for  the  agents  of  the 
owners  of  the  ship  and  the  consignees  of  the  cargo, 
under  protest  to  the  jurisdiction,  and  an  Act  on 
petition,  was  entered  into  by  the  proctors  for 
both  parties,  supported  by  affidavits  in  the  usual 
manner. 

For  the  parties  appearing  under  protest  Jermer 
and  PhiUknore  contended,  that  the  crew  were  bound 
to  exert  themselves  to  the  utmost  of  their  power  for 
the  preservation  of  the  ship  and  cargo,  and  that  the 
mere  performance  of  their  duty  could  give  them 
no  title  to  be  rewarded  as  salvors.  That  the  case 
differed  materially  from  that  of  a  recapture  from 
the  enemy,  because  the  act  of  captiu-e  \^  an  enemy 
discharged  the  crew  ft'om  the  obligation  which  was 
otherwise  imposed  on  them.  That  it  was  no  part 
of  the  duty  of  a  crew  to  recover  a  ship  from  an 

enemy 
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Govz^voA     ^^^"^y  by  whom  she  had  been  captured,  but  that 

Raffles,     they  Were  bouud  at  all  times  and  under  all  circiun- 

j^   ^  jg      stances  to  resist  and  subdue  a  mutiny.     That  the 

mode  of  proceeding  was  altogether  erroneous, 
inasmuch  as  it  ought  to  have  been  directed  against 
the  ship  and  the  cargo,  or  against  the  owners  them- 
selves, and  not  against  the  agents  of  the  ship  and 
consignees  of  the  cargo,  who  had  not  sufficient  of 
the  proceeds  remaining  in  their  hands  to  repay 
the  advances  they  had  already  made.  That  the 
vessel  was  gone  back  to  Batavia  where  the  owners 
reside,  and  from  them  compensation  should  be 
sought  if  any  were  due. 

Swabey  andLushington  on  behalf  of  the  crew  con- 
tended, that  there  was  the  same  right  to  enforce  the 
process  of  the  Court  against /Ae  agents  emdconsignees 
as  against  the  owners  tiiemselves.  That  the  owners 
in  this  case  were  resident  in  Bataviay  where  the  arm 
of  the  Court  could  not  reach  them.  That  the  con- 
signees could  not,  under  the  circumstances,  have 
any  just  ground  of  complaint,  because  they  had 
sent  away  the  ship  since  the  monition  went  out 
against  them.  That  the  danger  of  rescuing  this 
ship  from  the  insurgent  Malays  was  as  great  and 
the  act  &s  maitorious  as  that  of  recapturing  a 
vessel  from  the  enemy.  That  the  service  ren- 
dered  in  rescuing  the  vessel  from  the  mutineers 
could  not  have  been  contemplated  when  the  men 
entered  into  the  agreement  for  their  wages,  and 
therefore  they  ought  to  have  some  reward  beyond 
that  which  they  had  stipulated  for  in  the  contract 
with  the  owners.  That  there  was  no  particular 
definition  of  a  salvage  service  to  be  found  in  the 
books,  and  that  the  Court  of  Admiralty  had  jiuis- 

diction 
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diction  to  reward  any  services  performed  upon  the  q^J^^^^^^ 
high  seas.  Hope,  5  Robinson,  215.  Trelawnei/j  Raffles. 
ibid,  (in  notes)  2 1 6.  4  Robinson,  223.  'mTTT^ 

Judgment. 
Sir  William  Scott. — When  a  motion  was  made 
for  a  warrant  to  arrest  this  ship  and  cargo,  the 
Court  declined  to  grant  it,  and  recommended  in 
preference  the  mode  which  has  been  adopted  of 
calling  by  monition  upon  the  agents  and  con- 
signees. I  entertained  considerable  doubt  whether 
the  service,  which  has  been  performed  was  of  such 
a  kind  as  this  Court  had  the  power  of  remu« 
nerating,  and  thinking  it  so  very  doubtful  whether 
any  salvage  was  due,  I  was  unwilling  to  put  the 
parties  to  the  inconvenience  of  having  their  ship 
arrested. 

The  case  now  comes  before  me  by  protest 
against  the  jurisdiction  of  the  Court,  and  I  must 
confess  that  I  am  not  aware  of  any  case  in  which 
the  Court  has  taken  upon  itself  to  assign  a  reward 
for  services  precisely  of  this  description.  It  has 
been  said  that  no  exact  definition  of  salvage  is 
given  in  any  of  the  books,  I  do  not  know  that  it 
haa^  and  I  should  be  sorry  to  limit  it  by  any  defi- 
nition now.  But  it  appears  to  me  that  it  is  the 
bounden  duly  of  the  crew  to  give  every  assist- 
ance in  their  power  to  prevent  or  quell  a  mutiny, 
and  to  use  their  utmost  exertions  to  preserve  or 
lecover  the  possession  of  the  vessel  and  goods  of 
their  employers.  The  case  is  extremely  different 
from  that  of  rescue  from  an  enemy,  because  there, 
the  moment  the  capture  is  effected,  the  crew  are 
discharged  from  their  duty  to  their  employers. 
VOL.  II.  c  The 


MayidyiZi^ 
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The         The  contract  between  the  parties  is  at  an  end. 

Governor  * 

KkfiLZB.  The  seamen  no  longer  constitute  the  crew  of  the 
vessel,  but  become  prisoners  of  war.  Not  so  in 
the  case  of  mutiny,  for  That  does  not  discharge 
them  from  their  duty  to  their  owners,  whose  pro- 
perty they  are  bound,  if  possible,  to  recover.  I  do 
not  mean  to  say,  that  they  are  called  upon  to 
sacrifice  their  lives  wantonly  and  to  no  purpose, 
but  I  think  they  are  bound  to  use  their  best  endea- 
vours whenever  there  is  a  reasonable  prospect  of 
success.  A  service  of  this  kind  does  not  appear 
to  {^o  beyond  the  limits  of  that  duty  which  they 
are  bound  to  perform  in  virtue  of  the  engagement 
which  they  have  contracted  with  their  owners. 
This  is  the  inclination  of  my  opinion  at  present, 
and  unless  cases  of  a  similar  kind  can  be  adduced, 
in  which  the  Court  has  interfered,  I  should  be 
unwilling  to  make  a  precedent,  and  to  extend  the 
doctrine  of  salvage,  beyond  the  limits  in  which  it 
has  hitherto  remained,  by  introducing  a  new  species. 
The  case  which  has  been  cited  is  very  different  from 
the  present,  for  there  the  reward  was  decreed  to  the 
crew  of  another  ship,  upon  whom  no  duty  was 
imposed,  calling  upon  them  to  attempt  the  rescue. 
I  shall  not  dismiss  this  case  at  present,  but  suffer 
it  to  stand  over,  to  see  if  any  precedents  can  be 
produced.  If  none  such  can  be  found,  I  think  I 
shall  dismiss  this  suit. 

N.  B.  No  precedents  were  discovered,  and  the 
suit  was  accordingly  dismissed. 
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GALEN,  Rogers. 
XHIS  was  an  American  ship  laden  with  a  cargo  -M«ya<>.»8«5. 

A        r»  J  .  J    ^  J  Sight  alooe  is 

of  cordage,  iron,   canvas,  and  tar,   and  pro-  geuenuynif^ 
ceeding  on  her  voyage  from  Cronstadt  to  Rio  ^^^l^^^^ 
Janeiro,  under  the  convoy  of  His  Majesty's  ship  sh.reasjoim^ 

'  -^  11   captors,  but 

CourageuXy  Captain  Wilkinson^  Commander,  and  there  are  ex- 
five  other  of  His  Majesty's  ships  of  war,  such  con-  ruleT" 
voy  consisting  of  about  300  sail  of  merchant  ves- 
sels, among  which  were  also  seven  other  American 
ships*  At  ^  past  8  o'clock  in  tiie  evening  of  the 
11th  oi  August  1812,  whilst  the  fleet  was  proceed*- 
ing  into  the  Great  Belt,  it  was  joined  by  His  Ma* 
jesty's  ship  Pj/ramus,  under  the  command  of 
Captain  CJiarles  Daskwood^  who  communicated  to 
Captain  Wilkinson  the  order  for  the  detention  of 
American  property.  The  execution  of  this  order 
it  was  thought  advisable  to  postpone  until  the  fol- 
lowing morning,  lest  the  boats  which  might  be 
sent  to  take  possession  should  be  fired  upon  in  the 
dark  by  the  ships  of  the  convoy,  or  the  American 
vessels  take  the  opportunity  of  escaping.  At  day- 
light on  the  following  morning  the  fleet  got  un- 
der weigh,  and  between  11  and  12  o'clock 'the 
weather  having  become  calm,  was  brought  to  anchor 
off  the  island  of  Femerin  in  the  Great  Belt,  and  the 
Galen  and  other  American  ships  were  seized  and 
detained  by  the  boats  of  the  Courageux  and  the 
other  ships  of  the  squadron.  At  this  time  another 
fleet  of  His  Majesty's  ships,  consisting  of  the  Cressy 
and  four  others,  were  going  into  the  Baltic ;  the 
claim  bf  these  ships  to  share  in  the  proceeds  arising 
fir(Hn  these  seizures  was  not  disputed ;  but  a  similar 

c  2  claim 
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The  claim  having  been  made  on  behalf  of  His  Mfyesty*8 
'  ship  Agtdlon,  Captain  William  B&wles,  and  His 
MayaittSis.  Majesty's  bomb  vessels  Devastation  and  Meteovt 
the  question  to  be  determined  was,  whether  they 
were  entitled  to  share  in  the  proportion  intended  to 
be  given  to  the  captors  by  the  crown,  to  whom  the 
property  had  been  condemned  as  having  been 
taken  previous  to  the  declaration  of  hostUities- 
against  America. 

The  King's  Proctor  consented  on  behalf  of  His 
Majesty  that  the  several  parties  praying  to  be  re- 
warded as  joint  captors  might  be  allowed  to  sup- 
port their  respective  claims  by  judicial  proceedings 
in  the  Court  of  Admiralty. 

The  circumstances  on  which  the  commanders  of 
the  Aquilon,  Leviathan,  and  Meteor  rested  their 
claims  to  be  considered  as  joint  captors  are  detailed 
in  the  judgment  of  the  Court. 

Previous  to  the  commencement  of  the  argument 
on  the  main  question,  the  King's  Advocate  ob- 
jected to  the  evidence  of  Mr.  Willicon  Luckcrqft, 
firs^  lieutenant  of  the  Meteor,  and  a  releasing  wit- 
ness, because  in  an  answer  to  an  interrogatory  ad- 
dressed to  him  on  his  cross-examination,  he  stated, 
that  "  be  will  not  sWear  that  he  is  a  disinte- 
**  rested  witness  in  the  cause,  or  that  he  will  in  no 
**  way  be  a  gainer  or  loser  in  any  event  thereof, 
**  because  he  supposes  and  behaves  that  his  share 
"  will  in  some  way  be  made  up  to  him  if  the 
"  Meteor  should  be  pronounced  to  be  a  joint 
••  captor.'* 

8  Dr. 
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Dr.  AdamSj  on  the  other  side,  argued  for  the      ^^ 

competency  of  the  witness,  as  he  stated  in  answer  !_ 

to  another  part  of  the  same  interrogatory,  that  "  in   ^""^  2d»i8i5. 
"  consequence  of  his  having  executed  the  release 
**  he  considered  he  had  no  right  to  share  in  the  prize 
"  in  question,  and  that  he  was  therefore  a  disinte- 
**  rested  witness  in  the  cause/* 

The  Court  thought  the  objection  went  to  the 
credit  rather  than  to  the  competency  of  the  witness, 
and  directed  his  evidence  to  be  received. 

Judgment. 
Sir  Wiltiam  Scott. — This  case  comes  before  the  jf^y^^  j^  j,  j^. 
Court  on  a  reference  from  His  Majesty's  govern-  p?""«  «©  obiain 

i»"i  1  .,  witnesses  from 

ment,  requiring  It  to  decide  on  the  conflicting  claims  the  captured 
of  persons  asserting  themselves  to  be  entitled  to  of  joim^pture 
share  in  the  proportion  of  the  proceeds  of  this  ship  Z^^IT^^'^ 
and  cargo,  which  has  been  given  up  by  the  crown  °^^"jj|j,i^  '^"" 
for  the  benefit  of  the  seizors.    The  memorials  which 
have  been  delivered  in  by  the  parties  conceiving 
themselves  to  be  entitled  under  this  grant  from  the 
Crown,  contain  statements  of  facts  which  are  not 
very  reconcileable  with   each  other,   and  which 
therefore  render  it  somewhat  difficult  to  decide  upon 
their  respective  claims.     It  is  a  very  disadvanta- 
geous  circumstance  also,  that  none  but  releasing 
witnesses  have  been  examined*     It  is  an  esta- 
blished rule,  and  one  which  I  have  never  known  to 
be  relaxed,  that  no  claim  of  joint  capture  can  be 
substantiated   on  the  evidence  of  releasing  wit- 
nesses only ;  I  think  it  but  reasonable,  however,  not 
to  apply  the  strictness  of  this  rule  to  the  present 
case,  because  the  reference  to  the  Court  for  its  de- 

c  3  cision 
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The        cision  was  not  made  until  after  the  Americans  who 
were  captured  on  board  the  prize  had  quitted  this 


jfefay  ad,  1815.  country.  Under  these  circumstances  it  was  im- 
possible to  obtain  the  testimony  of  witnesses  coming 
from  the  captured  vessel :  and  although  the  absence 
of  such  testimony  is  a  circumstance  which  renders 
it  by  no  means  convenient  or  easy  to  come  to  a 
just  decision  on  the  merits  of  the  case,  yet  as  it 
has  been  referred  to  me  by  His  Majesty's  govern- 
ment, at  the  request  of  the  parties,  I  am  bound  to 
deal  with  it  in  the  best  way  that  I  can. 

The  claim  is  grounded  on  the  fact  of  sight  and 
the  intention  to  capture.  What  is  stated  on  the 
part  of  the  Aqtdlon  and  Devastation  is  this,  that  on 
"  the  morning  of  the  12th  of  August,  the  ships 
•^  in  company  with  the  Meteor  bomb  vessel  were 
"  proceeding  through  the  Great  Belt  into  the 
"  BaHky  and  that  the  commanders  of  them  were 
**  respectively  acquainted  with  the  orders  issued 
^^  for  the  detention  of  all  American  vessels  and 
^<  their  cargoes ;  that  at  half-past  seven  in  the  mom- 
^^  ing  they  came  to  an  anchor  off  the  island  of 
<<  Femeriny  and  at  about  8  o'clock  observed  several 
^'  ships  in  the  south-east  quarter  steering  to  the 
^<  westward  towards  them,  and  at  about  half-past 
'^  nine  clearly  ascertained  them  to  be  a  large  con- 
"  voy  under  several  ships  of  war,  which  about  11  or 
*<  IS  o'clock  came  to  an  anchor  between  the  island 
of  Femerin  and  the  TrendeUn  Reef,  the  weather 
having  become  calm ;  that  it  was  at  such  time 
<^  known  on  board  the  AquiUm  and  Devastation, 
"  as  well  as  on  board  the  Meteor,  that  there  were 
"  American  vessels  in  the  convoy,  and  the  com- 
^<  manders  of  the  said  ships  intended  to  esamine 

•^  and 
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^  and  detain  all  such  American  vessels  as   were      galen. 
**  not  furnished    with  British  licences."       One 


of  these  ships,  was  directed  by  Sir  James  Sau^  ^"^  ^'  '^'^• 
tnarezj  whom  they  had  fallen  in  with  at  Gotten^ 
hurghy  to  convey  intelligence  of  the  proclamation 
of  the  government  for  the  detention  of  American 
ships  to  Captain  Wilkinson  the  commander  of  the 
Baltic  fleet,  but  that  officer,  it  appears,  had  re- 
ceived from  another  quarter  previous  information 
of  the  hostilities  which  had  taken  place.  It  was 
notorious  that  there  were  at  this  time  very  many 
American  vessels  employed  in  the  trade  of  the 
Baltic^  and  that  there  was  hardly  a  convoy  which 
had  not  some  of  them  under  its  protection,  but 
the  matter  did  not,  in  the  present  instance,  rest  on 
the  mere  notoriety  of  the  fact,  for  it  appears  that 
the  officers  commanding  these  vessels  had  received 
positive  information  from  Sir  James  Saumarez  that 
there  was  a  large  convoy  coming  from  the  east- 
ward with  American  ships  in  it.  The  parties  sailed 
under  the  expectation  of  benefiting  by  the  cap- 
ture of  American  vessels ;  they  kept  a  good  look 
out  for  the  purpose  of  communicating  the  news^ 
and  of  assisting  in  the  captures  that  were  likely  to 
be  made,  and  thought  they  should  have  <*  a  good 
*•  share,*'  as  they  term  it,  "of  the  prizes.*'  It  turns 
out,  however,  that  the  news  had  been  communi- 
cated to  the  commander  of  the  convoy  before  they 
came  up,  although  he  deemed  it  not  expedient  to 
make  any  seizure  on  the  night  he  received  the  in- 
telligence, but  postponed  the  business  until  the  fol- 
lowing day,  fearing  that  the  boats  might  be  fired 
into  in  the  dark,  or  that  the  American  vessels  migbk 
make  then:  escape  into  some  of  the  adjacent  ports. 

c4  The 


24  CASES  DETERMINED  IN  THE 

The  The  material  fact  in  dispute  is,  whether  these 

ships,  sailing  to  the  east,  were  in  sight  of  the  convoy 


jif«yad,i8i5.  going  to  the  west,   at  the  time  when  the  capture 

took  place.      The  seizure  was  consummated  by 
sending  the  boats  of  the  convoying  ships  to  take 
possession,   which  must  probably  have  been  ef- 
fected without  producing  any  thing  that  would  at- 
tract particular  notice  or  attention  from  other  ships 
at  a  distance.     There  is  nothings  therefore,  in  the 
mode  of  making  the  capture  which  at  all  assists 
the  case  of  the  parties  setting  up  the  claim  of  joint 
capture.     They  insist,  however,  that  they  were  in 
sight  at  the  time  of  capture,  that  they  had  a  know- 
ledge of  there  being  American  vessels  in  the  con- 
voy, and  that  they  had  the  animus  capiendi.     The 
general  rule  certainly  is,  that  sight  alone  is  sufficient 
to  entitle  king's  ships  to  be  considered  as  joint  cap- 
tors, and  it  /is  a  rule  that  is  liable  to  very  few  ex* 
ceptions.     If  indeed  the  ships  should  be  sailing  in 
different  directions  and  at  a  great  distance  from 
each  other,  that  would  form  an  exception,  and  the 
rule  be  no  longer  in  force.     Again,  if  a  ship  is 
lying  in  port  unarmed  and  unrigged,  if  it  is  phy- 
sically impotent^  and  can  afford  neither  encourage^ 
ment  to  the  friend  nor  intimidation  to  the  enemy ^ 
then  its  claim  to  be  considered  a  joint  captor  can- 
not be  supported,  even  though  it  should  be  dis* 
tinctly  proved  to  have  been  in  sight  at  the  time  of 
capture.     The  general  presumption  undoubtedly 
is,  that  the  animus  capiendi  exists,  for  it  must  always 
be  supposed  that  the  king's  officers  are   willing  to 
do  their  duty.     If  the  animus  capiendi  existed  in 
this  case,  and  the  ships  were  endeavouring  to  come 

up,  but  could  not,  on  account  of  the  state  of  the 

wind, 
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wind,  that  is  a  case  which  does  not  come  within  the        ^^ 
exceptions.  If  they  had  a  knowledge  of  what  was 


going  on,  and  used  their  endeavours  to  come^up,    -Way  ad.  »8 15. 
that  is  sufficient. 

The  allegation  of  the  asserted  joint  captors,  at 
the  time  when  it  was  first  offered  appeared  to  be 
defective,  because  it  did  not  contain  any  averment 
that  the  parties  had  a  knowledge  that  there  were 
any  American  ships  in  the  convoy,  much  less  that 
they  had  an  intention  to  capture  them ;  and  being 
stripped  of  these  essential  circumstances  the  case 
was  reduced  to  this,  that  a  capture  was    made 
of  which  they  were  entirely  ignorant,  and  in  which 
they  had  no  intention  to  participate.    Under  such 
a  defective  statement  it  was  quite  impossible  that 
the  claim  could  have  been  maintained ;  and  there- 
fore, in  conformity  to  the  opinion  then  signified  by 
the  Court,  the  allegation  was  altered  and  amended. 
The  question  then  is.  What  sort  of  knowledge  is  re- 
quisite to  be  shewn?  Now  I  certainly  never  thought 
of  requiring  that  they  should  be  acquainted  with 
the  names  and  descriptions  of  the  particular  Ame- 
rican vessels  which.were  in  the  convoy ;  nbr,  on  the 
other  hand,  should  I  be  satisfied  with  their  having 
a  mere  general  knowledge  that  there  must  be  some 
American  ships  upon  the  ocean. — It  is  sufficient 
tliat  they  had  such  a  probable  knowledge  that  there 
were  American  ships  in  the  convoy  as  would  induce 
them  to  act.    That  they  fiad  such  a  probable  know- 
ledge is  pretty  clearly  established  by  the  evidence 
in  the  cause,  and  as  to  the  animus  capiendi,  that 
follows  by  necessary  implication  of  law.    They 
must  have  had  the  intention  of  capturing,  and  there- 
fore  if  ^ght  is  proved,  then  I  think  they  will  be 

entitled 


26  CASES  DETERMINED  IN  THE 

Th«        entitled  to  share  as  joint  captors,  otherwise  not. 

^^^^'      The  question  therefore  of  sight  at  the  time  of  cap- 
May  ad,  18x5.  tOTe  becooies  the  main  question  in  the  cause. 

The  allegation  of  the  actual  captors  was  not 
opposed  at  the  time  of  its  admission,  if  it  had  been^ 
my  attention  would  have  been  called  to  it,  and  I 
should  have  suggested  an  alteration  by  directing 
them  to  state  at  what  precise  time  the  AquiUm  and 
the  two  brigs  came  in  sight,  for  in  truth  the  whole 
question  turns  upon  this,  were  they  in  sight  at  the 
time  of  capture  or  were  they  not.  Upon  this  point, 
or  indeed  upon  any  other,  only  one  witness  has  been 
examined  on  the  part  of  the  actual  captor,  and  he  is 
a  gentleman  who  is  wholly  incapable  of  furnishing 
the  Court  with  any  precise  information  on  the 
subject,  for  he  was  himself  below  at  the  time,  and 
he  states  that  **  he  did  not"  (as  indeed  from  his 
situation  he  could  not)  **  take  any  particular  notice 
^^  of  what  passed  in  regard  to  any  strange  vessels 
*^  having  appeared  in  sight.'*  On  the  other  side 
three  witnesses  have  been  examined,  who  may,  I 
think,  very  fairly  be  reduced  to  two,  for  one|  of 
them  {B&wyer)  is  liable  to  the  same  objection  as 
the  witness  examined  for  the  actual  captors, 
namely,  that  he  was  below  at  the  time,  and  conse- 
quently can  only  speak  from  the  report  made  by 
other  persons.  The  other  two  witnesses  pursue 
the  history  of  the  transaction  throughout  pretty 
much  in  die  manner  I  have  described  it,  stating 
their  knowledge  that  war  had  broken  out  between 
Great  Britain  and  America^  their  intention  to 
capture  American  vessels,  and  that  they  kept  a 
good  look  out  for  the  purpose  of  discovering  them. 
What  Lieutenant  SparrhoU  of  the  AquiUm  states  is 

this, 
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this,  '*  that  on  the  morning  of  a  day  happening  in      ^The 
the  month  of  August  in  the  year  1812,  which 


Galsn. 


'<  he  believes  was  the  ISth  day  of  the  said  month.  May  ad,  1815. 
<<  the  Aquilon^  and  the  said  two  bomb  vessels 
*'  Meteor  and  Devastation,  were  proceeding  toge- 
**  ther  through  the  Great  Belt  into  the  Baltic  Sea, 
**  and  at  about  half-past  seven  o'clock  that  morning 
'*  they  came  to  an  anchor  off  the  island  of  Fe- 
merin,  and  that  about  eight  o'clock  the  said 
morning,  the  deponent  being  then  upon  deck, 
'^  heard  it  reported,  from  the  man  on  the  look- 
^<  out  at  the  mast  head  of  the  Aquilon,  that  several 
ships  were  in  sight  at  the  south-east  quarter,  but 
the  deponent  did  not  go  aloft  to  look  at  them, 
for  it  was  pretty  well  known,  or  supposed,  both  by 
captain  Bowles  and  himself,  that  such  ships  were 
a  fleet  of  merchant  vessels  coming  down  the 
<^  Baltic  from  Homo  ;  as  admiral  Sir  James  Sauma- 
rez  had  informed  the  said  captain  Bowles,  that  a 
large  fleet  of  merchant  vessels,  in  which  it  was 
**  known  there  were  several  ^mmcon^,  was  coming 
*^  down  the  Baltic  under  convoy  of  His  Majesty's 
^<  ship  Courageux,  captain  Wilkinson  commander, 
«<  and  of  several  other  ships  of  war,  and  had 
^<  desired  the  said  captain  Bowles  to  inform  cap- 
«  tain  Wilkinson  of  the  aforesaid  orders  of  His 
^'  Royal  Highness  the  Prince  Regent,  to  detain  all 
^*  American  vessels  and  their  cargoes,  as  soon  as  he 
*^  could  come  up  with  the  said  convoy ;  and  in  the 
'^  course  of  the  time  that  captain  Bowles  and  the 
^'  deponent  were  at  breakfast  together,  at  about 
half  past  eight  o'clock  that  morning,  they  con« 
versed  together  on  the  subject  of  the  said  ships 
reported  to  be  in  sight,  being  the  said  expected 


« 
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convoy, 
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(C 


.pj,^        <<  convoy,  and  sent  a  man  with  a  glass  up  al<^, 

oalzn.      «  tQ  see  in  what  direction  such  ships  were  steering. 

Ma  ad  i8i5.  "  whcn  he  reported  that  they  were  steering  to  the 

'^  westward  down  the  Belt,  which  was  in  a  direction 
'<  towards    the  Aquilon  and   the  said  two  bomb 
*<  vessels ;  and  wlten    the  deponent  went  an  deck 
again,  about  nine  or  a  UtUe  after  nine  a^clock  the 
said  morning,  he  saw  them,  and  ckatrbf  made  out 
the  ships  to  be  a  large  conooy  under  tiie  protection 
of  several  ships  qf  war,  by  ffie  help  of  a  glass,  and 
**  could  also  see  them  even  without  a  glass,  from  the 
<<  deck  of  the  Aquilon  ;  and  it  being  then  pretty 
*^  certain  that  such  fleet  was  the  convoy  that  the 
<<  said  Sir  James  Saumarez  had  as  aforesaid  meiv- 
**  tioned  to  captain  Bowles,  he  the  said  captain 
*'  Bowles  determined  to  detain  and  take  possession 
<<  of  as  many  of  the  American  vessels  and  their 
**  cargoes  in  the  ^d  fleet  as  he  could#''    The 
evidence  given  by  Mr*  WUUam  Luckcrqft,  of  tlie 
Meteor,  is  very  much  to  the  same  effect*  He  says, 
that  ''on  the  morning  of  the  ISth  of  the   said 
^*  month  of  August,  jutt  about  seven  o'clock,  to 
<<  the  best  of  his  recollection  as  to  the  hour,  the 
<<  said  three  ships  being  then  preparing  and  just 
<<  about  to  come  to  an  anchor  ofl^  the  island  of 
**  Femerin,  in  the  GreatBelt,  on  account  of  the  wind 
<<  and  tide  not  permitting  them  to  proceed  further 
'<  towards  the  Baltic  Sea,  he  the  dqionent,  being 
then  upon  deck  of  the  Meteor,  heard  the  man 
upon  the  look-out  at  the  mast  head  of  that  vessel  , 
report  a  convoy  in  sight  to  the  south-east  quarter, 
steering  to  the  westward,  towards  the  said  three 
vessels,  the  Aquilon,  Meteor^  and  Devastation, 

which  were  very  near  to  each  other,  which  said 

"  convoy 
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«*  convoy  was  then  well  known  to  be  the  expected        The 
^^  fleet   of  merchant  vessels   coming  down   the  .....^..... 
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"  Baltic  to  Gottenburgky  under  convoy  of  several  Aft^a^i^i^ 
*^  of  His  Majesty's  ships  of  war ;  but  the  weather 
being  then  rather  hazy^  and  the  said  fleet  being 
at  the  distance  of  seven  or  eight  miles,  as  he 
'<  supposes  and  believes,  he  did  not  then  see  any 
of  the  ships  composing  the  same,  nor  was  much 
notice  taken  of  them,  until  they  came  near 
enough  to  be  seen  from  the  deck  of  the  Meteor y 
for  the  wind  and  tide  being  then  in  favor  of 
^<  the  said  fleet,  coming  down  to  the  place  where 
"  the  Aquihrif  Meteor^  and  Devastation  were,  as 
^'  aforesaid,  preparing  to  come  to  an  anchor,  and 
*<  did  accordingly  come  to  an  anchor  a  little 
'<  after  seven  o'clock  that  morning,  and  where  the 
said  three  ships  continued  lying  at  anchor  until 
the  evening  of  the  same  day,  the  said  place 
being  off  the  island  of  Femerm^  it  was  fully  ex- 
pected that  the  said  fleet  would  have  continued 
<<  under  weigh,  until  it  had  also  come  down  to 
the  said  three  ships,  and  so  well  was  it  known 
on  board  the  Meteor,  that  t^e  said  fleet  of  ships 
*«  which  had  been  reported  in  sight,  was  the  ex- 
*'  pected  convoy  of  merchant  ships  coming  from 
«  Hano  to  Gotienlntrgh,  that  the  falling  in  there- 
**  with  caused  much  joy  among  the  officers  of  the 
**  Meteor,  for  it  was  expected  by  them  that  they 
woiild  get  a  good  share  of  prize  money,  by  the 
capture  of  the  American  vessels,  which  it  was 
**  wdH  known  were  in  the  said  fleet,  and  such 
expected  capture  of  American  vessels  became  the 
sulqect  of  conversation  between  captain  i^if^Aer  of 
the  Meteor  ar^d  this  deponent^  by  which  he  knowfe 

••  that 
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The        '*  that  the  said  captain  Fisher^  under  a  supposition 
^"^^^^      "  that  the  orders  for  detaining  American  vessels 


cc 


May  ad,i8ij.  ^^  could  not  have  been  communicated  to  the  com- 

*<  menders  of  His  Mtgesty's  ships  of  war  convoying 
''<  the  said  fleet  of  merchant  vessels,  had  determined 
'<  to  seize  and  detain  as  many  of  the  American 
*^  vessels  and  their  cargoes  in  the  said  fleet  as  he 
could,  that  were  notprotected  hy  British  licences^ 
and  the  deponent  has  not  the  least  doubt,  but 
verily  believes  that  the  respective  commanders 
of  the  AquiUm  and  Devastation  intended  doing 
the  same  thing.  That  about  nine  o'clock  in  the 
morning  of  the  said  12th  day  of  August,  the 
deponent  being  again  upon  dedc  and  the  weather 
having  become  much  clearer,  he  plainly  saw, 
mthoutthe  help  of  a  glass,  the  said  ships  forming 
or  composing  the  said  fleet,  which  were  then 
still  under  weigh,  and  having  then  taken  a  glass 
'^  to  view  the  said  ships,  he  could  and  did  then 
*'  plainly  see  and  distinguish  the  several  ships  of 
*•  war  (being  the  convoying  ships)  from  the 
*<  merchant  ships  in  the  said  fleet,  and  he  has  no 
*'  doubt  that  the  same  could  have  been  and  were 
^<  as  plainly  seen  and  distinguished  by  those  on 
*'  board  the  Aquilon  and  Devastatkm,  as  they  were 
'<  by  the  deponent  and  others  on  board  the  Meteor^ 
*^  at  which  said  time  he  thinks  that  the  said  fleet, 
'<  which  was  still  stimding  to  the  westward  towards 
<<  the  said  three  ships  at  anchor,  was  within  about 
<^  six  or  seven  miles  from  them,  for  there  had  been 
^'  but  little  wind  from  the  time  when  the  said  fleet 
'<  was  first  discovered  as  aforesaid,  and  the  said 
**  fleet  had  closed  but  very  little  with  the  said 
<^  three  ships  at  anchor }  but  it  was  then  ascer- 

^^tained 
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"  tained  to  a  certainty  (of  which,  however,  no       '^^ 
"  doubt  had  been  before   entertained),  that  the 


"  said  fleet  was  a  large  convoy  under  the  pro-  Afayad,i8i5, 

**  tection  of  several  of  his  majesty *s  ships  of  war, 

'<  That  about  ten  o'clock  of  the  same  morning,  to 

<<  the  best  of  his  recollection   as  to  time,  the 

'<  weather  having  become  quite  calm,  the  aforesaid 

"  convoy  was  observed  by  the  deponent,   and  by 

<<  the  commander  and  the  rest  of  the  officers  of  the 

'<  Meteor t  to  come  to  an  anchor  between  the  island 

"  ofFipmermandthelVeiMfefew-Re^atthedistance, 

<<  as  he  thinks,  of  about  six  or  seven  miles  from 

"  the  said  three  vessels,  the  Aqtulotiy  Meteor ^  and 

'<  Devastation  ;  and  it  was  a  matter  of  surprize  to 

<<  the  deponent  and  the  commander  and  officers  of 

<'  the  Meteor^  what  could  cause  the  said  fleet  so  to 

''  come  to  an  anchor ;  for  although  the  weather 

<*  had  become  calm,  yet  the  tide  was  in  favor  of  the 

<*  said  fleet  getting  further  on  its  voyage  and  to  a 

*'  better  anchorage,  by  continuing  under  weigh, 

*^  which  in  the  deponent's  opinion  and  judgment 

'*  ought  to  have  been  done."  Captain  Wilkinson^ 

however,  the  commander  of  the  convoy,  thought 

otherwise,  and  I  dare  say  he  had  very  good  reason 

for  bringing  the  convoy  to  an  anchor  where  he 

did. 
Upon  the  whole  I  think  the  result  is  that  the 

fact  of  sight  is  sufficiently  proved ;  and  as  it  is  the 
necessary  intendment  of  the  law  that  the  officers 
conmianding  His  Majesty's  ships  haVe  at  all  times 
the  animus  capiendu  I  shall  pronounce  for  the 
interest  of  the  three  vessels  claiming  to  be  entitled 
to  share  as  joint*captors. 
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RATTLESNAKE,  Maffet. 

jvfay  6th,  1815.  HTHIS  wos  the  case  of  an  American  privateer, 
A  claim  rf  ^  which  Sailed  from  Bayorme  upon  a  cruize  on  the 

cannot  be  sup-  18th  of  Jfcii^lSl^y  and  bctwceu  10  and  11  o'clock 
Sbfchltc'^  has  in  the  morning  of  the  S5th  of  the  same  month, 
LTr:'"e':«d  was  observed  by  His  Majesty's  ship  Hyperion, 
wm^ti'''^     JFi/KflJ»  Price  Cumby  Esquire^  Commander,  which 

immediately  made  all  sail  in  chace ;  and  between 
five  and  six  o'  clock  in  the  morning  of  the  S6th, 
effected  the  cs^ture,  no  other  ship  being  in  sight 
at  the  time.  A  claim  of  joint-capture  was  given 
on  behalf  of  His  Majesty's  ship  Jasper^  founded  on 
circumstances  which  are  detailed  in  the  judgment 
of  the  Court* 

Judgment. 
Sir  William  Scott. — ^The  allegation  in  this  case 
pleads  "  that  His  Majesty's  ship  Jasper^  on  the 
«*  25th  Day  of  Jtme  last,  being  in  latitude  43°  13' 
♦*  north,  and  longitude  9**  24/  west,  and  steering 
"  S.  S.  W.  with  the  wind  north,  a  brig,  which 
"  proved  to  be  the  Rattlesnake^  and  which  had 
"  been  seen  from  on  board  the  Jasper  in  the 
"  morning  of  the  said  25th  day  of  June,  by 
^*  the  wind,  was  observed  to  bear  up,  and  to  be 
making  all  sail  apparently  in  chace  of  His 
Majesty's  j^aid  ship  of  war ;  that  at  1 1  o'clock 
A.  M.  of  the  same  day.  His  Majesty's  said  ship 
<<  hauled  to  the  wind  in  chace  of  the  said  brig ; 
^<  that  at  noon,  the  Bayonne  islands  bore  W.  S.  W. 

<c  distant 


<c 
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**  distant  eight  or  nine  leagues,   latitude  4^  IS'     r^^t^^ 

**  north;  that  at  12**  SO'  the  said  brig,  being  within       snake. 

about  two  gun-shots  of  His  Majesty's  said  ship         ^  ^^^  ^ 

Jasper,  hauled  to  the  wind  on  the  larboard  tack, 

"  and  at  one  o'clock  tacked/'  It  proceeds  to  state 

that  *<  shortly  afterwards  a  frigate,  which  proved  to 

^^  be  His  Majesty's  ship  Hyperion,  was  seen    to 

"  windward,  when  His  Majesty's  said  ship  Jasper 

•*  made  signals  to. the    said  frigate."    Now  this 

should  lead  one  to  suppose  that  it  was  in  conse« 

quence  of  these  signals  that  the  Hyperion  com* 

menced  the  chace,  and  one  of  the  officers  of  the 

Jasper,  who  has  released  his  interest,  and  been 

examined  as  a  witness,  states  that  the  Hyperion 

was  not  in  chace  before  these  signals  were  made  by 

the  Jasper.    But  that  is  not  the  account  given  by 

the  American  witnesses,  who  are  most  to  be  relied 

on.    What  the   witness  {Sharp)    states    is,    that 

^*  about  eight  o^clock  in  the  forenoon,  after    she 

'*  had  stood  off  for  a  little  while,  the  Rattlesnake 

<<  tacked  and  stood  in  shore  again ;  and  that  there-  ' 

"  upon  the  said  brig  of  war  also  tacked  and  stood 

"  in  afl:er  her  j  in  a  few  minutes  after  the  Rattle^ 

^*  snake  had  so  stood  in,  another  vessel  of  war  was 

^<  seen  from  on  board  to  windward,  coming  down 

^^  upon  the  course  of  the  Rattksnake  with  all  sail 

^*  set ',  as  the  said  strange  sail  came  down  very 

**  fast,  she  was  soon  discovered  to  be  a  frigpte  j'^ 

and  the  other  American  witness  speaks  nearly  to 

the  same  effect :  so  that  it  is  quite  clear  that  it 

was  not  in  consequence  of  the  signals  made  by  the 

Jasper  that  the  Hyperion  commenced  the  chace 

of  the  prize.    The  allegation  goes  on  to  state,  that 

^^  tiij?  said  brig  for  a  considerable  time  ran  about 

vouiu  D  "  two 
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r^Ik-     '*  *^^  points  free   between   His  Majestjr's  said 

■NAKB.       «  frigate  Hyperion    and   the   Jasper ;    but    the 

ji^^  ^^  ^g^     "  weather    being  hazy,   the   Hyperion   and   the 

prize  in  question  were  not  seen  from  the  Jasper 
after  eight  o'clock  p.  m."  But  I  think  it  must 
have  been  at  a  much  earlier  period  of  time  that 
the  Jasper  lost  sight  of  the  Hyperion  and  the 
prize,  for,  according  to  the  account  given  by  the 
American  witnesses^  the  brig  was  lost  sight  of  at 
sir  o'  clocks  or  even  earlier.  One  of  the  witnesses 
says,  that  "  they  both**  (that  is,  the  Hyperion  and 
the  Jasper)  **  continued  in  chace  of  the  Rattle^ 
^<  snake,  and  pursuing  the  same  course,  until 
*'  about  sia:  d^clock  in  the  evening,  when  they 
"  lost  sight  of  the  brig.**  And  the  other  wit- 
ness {FeUman  the  sailmaker)  says,  that  <*  the  brig 
*^  continued  in  chace,  keeping  rather  under  the 
"  lee  of  the  Rattlesnake  *till  she  dropped  astern^ 
^«  but  she  was  in  chace  *till  between  Jive  and 
"  six  o'clock  in  the  afternoon,  at  which  time 
**  the  Rattlesnake  had  run  her  out  of  sight.**  In 
the  allegation  it  is  averred  that  "  the  Jasper  con- 
•*  tinned  in  chace  all  the  night  in  a  west  course, 
"  which  did  not  differ  half  a  point  from  the  course 
<*  steered  before  dark.**  It  turns  out,  however, 
upon  the  evidence,  that  the  Jasper  had  quitted  the 
chace  before  the  act  of  capture  was  consummated, 
and  having  given  up  the  pursuit  as  desperate,  was 
proceeding  for  her  port  of  destination.  If  the 
Jasper  had  continued  in  chace,  although  not  in 
sight,  I  should  have  held  that  she  was  entitied  to 
share  in  the  prize.  But  the  fact  is,  that  the  Jasper 
had  not  only,  in  consequence  of  her  being  a  heavy 
sailer^  lost  sight  of  the  prize,  but  that  she  had 

actually 
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actually  abandoned  the  chace,  and  was  pursuing        The 
her  course  with  a  different  object  in  view.     Aban-      '^tll"" 

donment  of  pursuit  is,  according  to  the  general ^— — 

rule,  abandonment  of  the  benefit  to  be  derived  -^«y  ^»»»>  ^«^^- 
from  it,  and  there  must  be  strong  circumstances 
indeed  to  form  a  case  of  exception  to  this  general 
rule. 
It  is  said  that  the  claim  of  the  Jasper  may  be  ^^«?  ^^ . 

.  1         vetsels  associate 

supported  upon  the  ground  of  association, — that  inpunuitofa 

.11  1     .  1    ^r  prize,  if  either 

the  vessels  were  engaged  m  one  and  the  same  of  them  cutset 
enterprize,  and  that  so  intimate  was  their  imion  SiTa^K*** 
ih^t  private  signals  were  exchanged  between  them.  ««»«»»« «*>« 
But  the  association,  if  such  it  is  to  be  deemed, 
appears  to  have  been  of  a  very  casual  nature,  and 
to  have  had  no  previous   existence.     Both   the 
vessels,  in  the  first  instance,  chased  separately  and 
distinctly^  though  they  afterwards  joined  in  the 
pursuit.   The  association  extended  no  farther  than 
tiie  pursuit  of  the  prize  in  question,  and  when  that 
pursuit  ceased  on  the  part  of  the  Jasper ^  the  asso*- 
ciation  ceased  at  the  same  moment  of  time. 

It  is  said  that  the  Jasper  was  ordered  to  steer  in  a  little  asas- 

11..  1111  1        tance,  rendered 

a  particular  direction,  and  that  by  the  course  sue  by  one  vessel  to 
pursued,  and  the  position  she  took,  she  contributed  ^ly  ^n  of  a 
to  the  capture,  and  Ihave  little  doubt  that  she  did  so  '^i^^^En 
to  a  certain  extent;  but  it  appears  that  the  assistance  ^^^  p"^«* 
of  this  sort  was  very  limited,  for,  according  to  the 
testimony  of  the  American  witnesses,  it  was  the 
superior  sailing  of  the  Hyperion  that  settled  the 
business.     That  it  was  which  the  witnesses  under- 
stood to  be  the  efficient  cause  of  the  capture.    I 
am  not  aware  that  it  has  ever  been  laid  down  that 
any  little   assistance  rendered   by  one  vessel  to 
Another  in  the  early  part  of  a  chace,  such,  for 

p  S  instance* 
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lUrrLB.     instance,  as  causing  the  prize  to  change  her  course^ 

■  NAKB. 


would  give  an  interest  to  the  vessel  rendering  such 
iway  6th,  1815.  assistauce ;   I  think  the  contrary  has  always  been 

held  as  the  correct  rule  upon  the  subject  The 
case  of  the  Empress  (voLL  p.  268.)  which  haa 
been  cited,  appears  to  me  to  have  no  direct  bearing 
on  the  question  ;  That  was  a  case  in  which  two  of 
His  Majesty's  ships,  meeting  casually  with  each 
other^  discovered  two  vessels  of  the  enemy  steering 
in  different  directions,  and  in  order,  if  possible,  to 
effect  the  capture  of  both  of  them,  the  officer  who 
was  superior  in  command,  directed  one  of  the 
Icing's  ships  to  pursue  one  of  the  enemy's  vessels, 
whilst  he  went  in  chace  of  the  other ;  one  of  these 
ships  effected  the  capture  of  the  vessel  of  which 
-she  went  in  pursuit,  but  the  other  did  not.  The 
Court  there  was  of  opinion  that  there  was  a  joint 
enterprize  and  a  distribution  of  force  for  the  purpose 
of -capturing  both  the  enemy's  vessels.  There  was 
no  abandonment  of  the  common  pursuit,  for  a 
common  pursuit  it  rvaSf  though  of  separate  objects : 
Here  is  not  only  an  abandonment  of  the  pursuit, 
but  a  return  to  the  business  on  which  the  ship  was 
engaged  before  the  pursuit  began.  Here  was  a 
total  discontinuance  of  the  chace  before  the  capture 
was  made,  and  therefore  I  must  pronounce  against 
the  claim  of  the  Jasper  to  share  in  the  prize. 
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ALEXANDER,  Ceane. 

'T'HIS  was  the  case  of  a  British  ship  laden  with  Afay6th,i8i^* 
a  cargo  of  fruit,  wine,   oil,  and  other  mer^  wrib^d^"^ 
chandize,    belonging  to   subjects  of  the  Grand  J^'^S^tb 
Duke  of  T\iscam/,  and  also   having  on  board  a  tnm2,Tt«ar9d 
marble  monument,  the  property  of  the  King  of  Tageorei^iicw^ 
Prussia^  intended  to  be  erected  in  memory  of  his 
late  Queen.     The  ship  and  cargo  were  captured 
on  the  14th  of  November  1814  by  an  American 
ship  of  war,  whilst  in  the  prosecution  of  a  voyage 
from  Leghorn  to  Hamburgh^  and  were  recaptured, 
on  the  23d  of  the  same  month,  by  a  British  pri-> 
vateer.   ' 

The  Court  decreed  restitution  of  the  ship,  on 
payment  of  the  usual  salvage  to  the  recaptors,  and 
of  the  cargo,  on  payment  of  expences  without 
salvage ;  It  further  directed^  that  no  part  of  the 
expences  should  be  charged  on  the  property  of 
Ills  majesty  the  King  of  Prussia. 


dS 
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en. 


EXPERIMENTO,  Garcia, 
Formerly  EXPERIMENT,   Rui-hehford. 

(Instance  Court) 

"sii-  '  ^HIS  was  a  cause  of  possession,  civil  and  mari- 
Thc  Court  of  time,  promoted  by  Charles  CampbeUy  James  Born^ 
ixJei^o  enquire  flfew,  and  James  Edmondsofij  the  executors  of  the 
iS^calwilT**  late  Samuel  Donaldson  of  London,  who  in  the  year 
wb^iiteU^daim  ^^^^  bccame  the  sole  owner  and  proprietor  of  this 
to  a  ship  coining  ship,  uudcr  a  purchase  made  from  the  commis- 

to  this  country         -  n         %  /»    -r^  • 

in  the  possession   sioucrs  lor  the  management  of  Prussian  property^ 

*iIlrtyrffo?eSn.  for  the  sum  of  ^3,100. 

In  the  beginning  of  the  year  1812,  Mr.  Donald^ 
son  sent  the  ship,  under  the  command  of  James 
Rutherford,  to  Nassau  and  Amelia  Island,  for  the 
purpose  of  bringing  home  a  cargo  of  timber. 
After  the  cargo  had  been  put  on  board,  and  whilst 
the  vessel  was  lying  in  Saint  Mary^s  River,  intelli- 
gence was  received  that  hostilities  had  commenced 
between  Great  Britain  and  the  United  States  of 
America.  The  master,  being  apprehensive  of  cap- 
ture by  American  cruizers,  determined  to  put  to  sea 
immediately,  but  in  endeavouring  so  to  do  his  vessel 
grounded  upon  the  bar  of  the  river,  in  which  situ- 
ation she  was  deserted  by  the  mate  and  the  rest  of 
the  crew,  the  master  himself  being  the  only  person 
left  on  board.  On  the  following  day  the  ship 
floated,  and  he  then  contrived  to  run  her  upon  the 
mud  on  Tiger  Island,vnihmthe  limits  of  the  Spanish 
territory.  Two  days  afterwards  she  was  taken  pos- 
session of  by  an  American  gun-boat,  and  canied  into 
Saint  Marjfs,  and  there  put  into  a  place  of  security. 

Proceedings 
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Proceediiurs   were   afterwards  instituted   against  „     '^^ 

her  m   the  admiralty  court  at  Savannah^  but  an  formerij 

Act  of  Congress  having  about  that  time  passed,  '"" 

authorizing  the  President  of  the  United  States  to  May  nth, 

grant  passports  to  all  the  British  ships  that  might  ^  '^' 
happen  to  be  in  the  ports  of  America^  this  ship 
and  several  others  were  claimed  on  behalf  of  the 

« 

British  subjects  to  whom  they  respectively  be- 
tailed.  The  claims  thus  made  were  referred  by 
the  Admiralty  Court  to  the  executive  government, 
and  being  again  sent  back  to  that  Court  for  legal 
decision,  the  Judge  pronounced  the  claimants  to 
be  entitled  to  the  benefit  of  the  act  of  Congress^ 
and  issued  his  order  for  granting  the  necessary 
passports.  Several  months  elapsed  before  this 
decision  took  place,  during  which  the  ship,  which 
had  sustained  very  material  loss  and  injury  in  her 
hull,  sails,  and  figging,  remained  in  the  custody  of 
the  Marshal  of  the  Court,  who  applied  to  the 
British  Vice-Consul  at  Savannah^  for  pa3rment  of 
the  expences  occasioned  by  her  detention,  but  the 
Vice-Consul  declined  to  advance  the  money,  bein^ 
apprehensive  that  the  ship,  in  consequence  of  the 
injuries  she  had  suffered,  would  not  sell  for  a 
st^cient  sum  to  defray  the  amount  of  charges 
demanded  by  the  Marshal.  On  the  20th  of  Fehruary 
1813,  the  Judge  issued  his  decree  or  order  '<  con* 
*<  demning  and  permitting  the  sale  of  the  said  ship," 
provided  the  costs  and  charges  upon  her  should 
not  be  paid  Mrithin  a  time  specified  for  that  purpose. 
The  expences  not  having  been  paid  within  the 
time  limited,  the  Marshal  of  the  Court  advertised 
the  ship  for  sale,  and  she  was  sold  at  public  auction, 
under  his  authority,  for  the  sum  of  900  dollars,  to 

D  4  the 
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The         the  house  of  Hibberson  &  Co.  the  present  claimant^y 

fonfieTiy    '  to  whom  a  bill  of  sale  was  stated  to  have  been  duly 

EiPEEiMEKT.  ^xg^utgji  jjy  the  Marshal.     She    was  afterwards 

Moytt^^  removed  to  the  port  of  Femandina  in  Amelia 
^^'^*  Islandj  where  the  origuial  bill  of  sale  was  deli- 
vered up  to  the  Governor  of  East  Florida^ 
and  an  act  of  naturalization  passed,  by  which 
she  was  adopted  as  Spanish^  and  received  the 
name  of  the  Experimento.  After  this,  the  ship, 
documented  as  a  Spanish  ship^  and  as  the  property 
of  the  Spanish  house  of  trade  by  whom  she  had 
been  purchaseil,  made  a  voyage  from  Amelia 
Island  to  Liverpool,  and  back  again  to  Amelia 
Island,  from  which  she  came  on  her  present  voyage 
to  Portsmouth,  where  she  was  arrested  at  the  suit 
of  the  executors  of  Mr.  Donaldson. 

The  King's  Advocate  and  Adams,  for  the  exe- 
cutors, argued  that  a  British  registered  owner  ought 
not  to  be  divested  of  his  property  without  good 
and  sufficient  proof  that  it  had  been  legally  trans- 
ferred to  some  other  person*  They  admitted  that 
if  the  ship  had  been  regularly  condemned  by  an 
American  Prize  Court  of  Admiralty,  and  sold,  under 
the  sentence  of  condemnation,  to  a  neutral,  the 
title  of  the  former  owner  would  be  defeated  j  but 
they  contended  that  in  this  case  there  was  no  proof 
of  any  regular  judicial  proceeding  in  an  American 
court  of  justice.  The  American  government,  they 
said,  had  ordered  the  vessel  to  be  restored  to  its 
British  owner,  and  they  asked  nothing  more  of  the 
Court  than  to  enforce  this  order  of  the  American 
government ;  that  there  was  no  sufficient  proof 
that  the  American  court  had  ordered  the  ship  ta  be 

sold 
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sold  for  payment  of  the  expences  incurred  by  its        The 
detention,  much  less  that  it  had  condemned  it  as      formerly  ^* 
prize.     That  no  decree  of  the  Court  ordering  the  ^""''"'*^' 
sale,  nor  any  bill  of  sale  signed  by  the  marshal^  ^  joay  nth, 
or  any  other  person  having  competent  authority,         ^^^^' 
was  produced.    That  the  decree  of  tlie  Court,  or 
sax  authentic  copy  of  it,  and  the  bill  of  sale  itself 
\>ught  to  have  been  produced,  and  that  the  mere 
recital  of  them,  in  another  instrument,  could  not 
be  taken  as  any  legal  proof  that  they  ever  had 
existence.     That  the  purchase  money  for  the  ship 
was  much  less  than  its  real  value,    and  tlie  pre- 
tended sale  altogether  fraudulent  and  collusive. 
That  the  title  of  the  British  owner,  having  never 
been  legally  divested,  his  executors  were  entitled 
to  be  put  into  possession  of  the  vessel  by  the  order 
of  this  Court. 

For  the  Spanish  owners,  Arnold  and  Lushington 
argued,  to  the  effect  of  the  observations  contained 
in  the  judgment  of  the  Court. 

Judgment. 
Sir  William  Scott. — This  ship  was  arrested  on 
the  1st  of  April  last,  at  the  suit  of  three  British 
subjects,  the  executors  of  Mr.  Donaldson,  who  was 
at  one  time  its  undoubted  owner.  Three  several 
defaults  had  been  granted,  according  to  the  regular 
inode  of  proceeding  in  such  causes ;  and  the  fourth 
default  was  about  to  be  granted,  when  an  appear- 
ance under  protest  was  given  on  behalf  of  Messrs. 
Hibberson  and  Young,  asserting  themselves  to  be 
the  Spanish  owners  of  this  ship.  On  the  next  fol- 
lowing  day,  however,  their  protest  was  waived  ; 

so 
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The        80  that  there  is  no  longer  any  question  as  to  the 
^"^erir""'  jurisdiction  of  this  Court 

EzpsaiiiKNT.  In  cases  in  which  British  subjects  have  set  up 
""i^TidT'  *  <^iaini  to  vessels  coming  into  the  ports  of  thi 
I  ^'5*  *  country  in  the  possession  and  as  the  property  of 
foreigners,  the  power  of  the  Court  is  not  so  circum- 
scribed that  it  may  not  enquire  a  little  into  the  title 
by  which  tlie  property  is  held.  It  has  not  considered* 
itself  so  universally  bound  to  abstain  from  entering 
into  the  question  of  title,  and  there  is  good  reason 
why  it  should  not,  for  if  the  British  claimant  cannot 
have  justice  done  him  here,  he  certainly  cannot 
procure  it  elsewhere.  I  hold  myself  therefore  at 
liberty  to  interfere  in  questions  of  this  kind  so 
circumstanced ;  especially  where  there  is  any  ap- 
pearance of  fraudulent  or  piratical  practices  by 
the  party  in  possession  of  the  vessel. 

In  considering  this  question,  it  is  material, 
in  the  first  place,  to  look  at  the  prayers  of  the 
parties  as  contained  in  the  act  on  petition  which 
they  h^ve  given  in.  For  the  Spanish  owners 
it  is  prayed  that  the  warrant  of  arrest  may  he 
superseded,  and  that  the  parties  at  whose  instance 
it  issued  may  be  condemned  in  the  costs  of  this 
proceeding.  On  the  other  side  it  is  prayed  that 
possession  of  the  ship  may  be  delivered  to  the 
executors  of  the  British  owner,  and  that  the 
Spanish  claimants  may  be  condemned  in  the  con* 
tumacy  fees,  &c.  The  parties  respectively  pray 
all  that  the  Court  has  the  power  of  doing,  and  it 
is  therefore  I  think  impossible,  after  this,  that  I 
can  hold  that  these  are  mere  initiatory  proceedings. 
It  would  be  perfectly  inconsistent  widi  the  shape 

9  and 


HIGH  COURT  OF  ADMIRALTY.  4S; 

and  character  which  the  cause  has  assumed^  if  I         The 
were  not  to  do  something  further.    I  am  of  opinion  ^  fomtrt^^"' 
that  the  case  is  already  ripe  for  decision.   And,  if  £»«*»»««»"• 
it  be  true,  as  it  has  been  represented,  that  this     j^^  ,„i,^ 
ship   is  detained  at  a  very  considerable  daily  ex-        ^^'^' 
pence^  it  is  the  more  incumbent  on  the  Court  to  pro^ 
ceed  as  speedily  as  possible  to  its  final  adjudication. 
The  parties  have  already  gone  into  the  merits  of 
the  case,   and  I  shall  certainly  not  now  indulge 
them  with  permission  to  go  further  into  them  by 
stating  and  proving  other  facts. 

Then  what  ate  the  facts  now  before  the  court  ? 
It  is  stated  by  the  Spanish  claimants,  and  indeed 
by  the  executors  of  the  British  owner  likewise, 
that  the  ship  was  at  Amelia  Island  when  hostilities 
broke  out  between  Great  Britain  and  America  / 
that  the  master  was  desirous  of  getting  away  in 
order  to  avoid  capture ;  and  that  in  endeavouring 
so  to  do,  the  vessel  got  upon  a  sandbank  at  the 
mouth  of  the  river.  That  it  seems  was  the  first 
misfortune  that  befel  this  vessel*  She  was  after- 
wards captured  by  an  American  gun-boat,  carried 
into  St.  Mary^s^  and  proceeded  against  in  the 
court  of  admiralty  at  Sa^oannah^  and  I  can  have  little 
doubt,  although  there  certainly  is  no  sufficient 
evidence  of  the  fact,  that  what  then  took  place  was 
in  the  nature  of  a  prize  proceeding.  However,  it 
seems  that  there  was  an  act  of  congress  passed, 
authorizing  the  president,  of  the  United  States  to 
grant  passports  to  British  ships  in  American  ports  to 
return  to  their  own  country.  The  benefit  of  this 
act  was  claimed  for  this  among  other  ships ;  and 
after  some  doubt  and  delay,  the  court  of  admiral^ 
came  to  a  legal  d^soisioti  upon  th«  question,  and 

ordered 
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The  ordered  passports  to  be  granted,  that  is,  in  point 
**'fora"*^***  of  fact.  It  ordered  the  vessel  to  be  restored  :  but 
ExpERiMKNT.  several  months  had  elapsed,  and  the  vessel  had 
"■^J^^TiihT  sustained  much  damage;  her  boat,  cables,  an- 
»8'5-  '  <*hors,  and  rigging  had  been  plundered  or  lost. 
Considerable  expences  had  been  incurred  whilst 
the  vessel  was  in  the  custody  of  the  marshal, 
who  applied  to  the  British  Vice-Cousul  for  the 
pa}rment  of  them,  and  offered  to  give  him  up  the 
ship.  He,  however,  declined  taking  possession, 
being  apprehensive  it  would  not  be  worth  the  sum 
to  which  the  expences  amounted.  Under  these 
circumstances,  the  marshal  applied  to  the  court 
for  a  decree  of  sale ;  and  the  court  decreed  that 
the  vessel  should  be  sold,  unless  the  expences  were 
paid  within  a  certain  time.  The  expences  were 
not  paid  within  the  time  limited ;  and  the  marshal 
sold  the  vessel  at  public  auction  for  900  dollars. 
A  bill  of  sale  is  said  to  have  been  given  by  the 
marshal  to  Messrs  Hihberson  and  Youngs  the  pur- 
-chasers,  which  they  exhibited  to  the  proper  Spanish 
authorities ;  and  thereupon  an  act  of  naturalization, 
as  it  is  called,  was  granted  for  the  vessel,  in  which 
the  bill  of  sale  was  recited.  The  ship  afterwards 
made  a  voyage  to  England,  where  she  delivered 
her  cargo,  and  then  returned  to  Amelia  Island, 
from  whence  she  again  came  to  this  country.  It  is 
also  stated  by  the  Spanish  claimants,  that  a  treaty 
of  peace  has  been  concluded  between  this  country 
and  America,  since  the  proceedings  in  the  admiralty 
court  at  Savannah,  which  they  assert  to  be  a  con- 
£rmation  of  their  title,  and  they  pray  the  pos- 
^session  to  be  continued  to  them. 

On  the  other  side  it  is  stated^  that  the  vessel, 

being 
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being  British  property,  went  to  Amelia  Island  for        ^ht 
the  purpose  of  bringing  back  a  cargo  of  timber ;  ^""WMfENTo., 
and  that  upon  the  breaking  out  of  hostilities  she  ExPERrM/iiT* 
endeavoured  to  escape,  and  in  so  doinir  irrounded  — — — — 
on  the  .bar  or  Satnt  Marys  River,  where  she  was        i«ij» 
deserted  by  the  whole  of  the  crew,  with  the  excep- 
tion of  the  master.     So  far  the  statements  of  the 
parties  are  concurrent;    they  agree  likewise  in 
stating  that  the  master  ran  the  vessel  upon  the 
mud  in  Tiger  Island  within  the  Spanish  territory^ 
and  that  she  was  there  captured  by  an  American 
gun-boat    and    carried    into   Saint  Mary's.      It 
seems  to  follow,  almost  as  a  necessary  inference, 
that  proceedings  were  instituted  against  the  ship  in 
an  American  court,  and  that  those  must  have  been 
prize  proceedings.     Indeed  I  do  not  understand 
that  there  is  any  denial  that  a  proceeding  did  take 
place,   but  the   parties  say  that  it   ended  in  a 
sentence  of  restitution  and  not  of  condemnation. 
They  deny  that  there  was  any  sale  of  the  vessel 
by  the  owner  or  his  agent,  but  I  am  at  a  loss  to 
understand  what  may  be  the  use  of  such  a  denial, 
for  I  do  not  find  that  any  such  sale  is  alleged  to 
have  taken  place.     I  expected  to  have  found  it 
denied  that  the  ship  was  sold  by  the  authority  of 
Ae  Court  of  Admiralty ^  but  all  that  they  venture  to 
say  is,  that  it  was  not  sold  by  any  competent  autho- 
rity.     The  denial  of  the  competency  qfthe  authority 
under  which  the  ship  was  sold  amounts,  I  think^ 
to  a  sort  of  admission  that  a  sale  did,  in  fact,  take 
place  by  order  of  the  court     Am  I  to  understand 
that  sudi  a  perfect  indifference  prevailed  about  the 
fate  of  this  vessel  that  no  enquiries  were  made  re- 
specting it,  that  no  information  was  sent  by  the 

con- 
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^     ^^         consi^ees  to  the  owner,  and  that  he  remained  in 

EXMAIMSNTO      .  °  111  1  /•       « 

fbrmeriy       ignonuice  Whether  there  was  any  sale  of  the  ship 
PERiMBNT.   ^^  ^^^    j^^  ^^^^  .^  averred  on  oath,  and  not  being 

Ma^  iztb,     at  all  denied,  I  must  take  it  as  proved,  and  can  only 
enquire  into  the  competency  of  the  authority  which 
ordered    the  sale.     It  is  alleged  that  the   other 
parties  are  not  Spaniards,  but  that  they  are  in  reality 
British  subjects ;  supposing  it  were  so,  what  dif- 
ference could  that  make  if  the  transaction  is  a  band 
fide  transaction.    It  is  said  that  they  took  advantage 
of  the  absence  of  the  master,  who,  after  staying 
aome  months,  was  obliged  to  return  to  England. 
Now  I  must  say  that  this  is  one  of  the  most  ub« 
accountable  parts  of  this  transaction,  that  the 
master  should  have  quitted  the  ship  in  the  way  he 
did,  without  putting  her  in  the  care  of  any  person. 
I  must  suppose  that  he  advised  his  owners  of  the 
necessities  of  himself  and  of  the  ship }  and  if  he 
did  so,  and  those  necessities  were  not  supplied,  the 
owner  must  take  the  consequences.     If  no  re- 
mittances were  made  for  the  payment  of  the  ex* 
pences  incurred,  whose  fault  was  that  ?    If  you  do 
Hot,  by  yourself  or  agent,  take  care  of  your  property, 
who  can  help  it?  other  parties  are  not  to  be  pre- 
judiced by  your  negligence.     It  is  averred  that 
the  Spamsh  claimants  contrived  to  get  a  pass  for 
this  ship,  but  no  explanation  is  given  of  the  nature 
of  the  contrivance  which  is  imputed  to  them.  The 
purchase,  also,  it  is  said,  was  a  mere  contrivance 
and  collusion. — But  how  so  ?  What  was  the  con^ 
trivance,  what  the  collusion?    The  ship  was  sold 
by  the  authority  of  the  court  and  purchased  at  an 
open  and  public  sale.    This  mode  of  disposing  of 
property  by  public  sale,  under  the  authority  of  a 

.  court 
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court  of  justice,  may  be  and  not  unfirequently  is        The 
disadvantageous  to  the  parties  on  account  of  the      fo^^'^y   * 


EXPBRIMIWT. 


expences  with  which  it  is  attended,  but  it  is  as  little 
likely  to  be  fraudulent  and  coHusive  as  any  mode  May  nth, 
of  sale  that  can  be  adopted.  The  American  '^'^' 
court  had  a  right  to  do  what  this  Court  is  in 
the  habit  of  doing,  namely,  of  decreeing  the  sale 
i£  a  ship  for  the  payment  of  expences.  I  have  no 
doubt  therefore  of  the  competency  of  the  author 
rity  under  whiph  the  ship  was  sold. 

Then  as  to  the  value  of  the  ship,  and  the  price 
for  which  it  was  sold.  The  amount,  it  must  be 
Confessed,  is  very  small,  and  indeed  somewhat 
startling^  but  it  is  to  be  remembered  that  the  ship 
had  been  abandoned  and  left  to  its  fate  by  the 
owner  and  his  agents,  and  that  she  was  in  every 
respect  much  deteriorated. 

I  have  no  hesitation  in  ordering  this  warrant  to 
be  superseded,  but  under  all  the  circumstances  of 
the  case  I  am  not  inclined  to  give  costs. 
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ACTEON,  Rogers. 

'^iSiV*  'T^^'^  ^^  *^®  ^^^^  ^^  ^^  American  ship,  which, 
•Whit  tt  the  due  oil  the  S4th  of  January  1813,  sailed  from 
ttmttoatoper-  Norfolk  ill  Virginia  to  the  port  of  Cadiz^  laden 
I^*^S^J*  °to '  with  a  cargo  of  about  4,200  barrels  of  flour,  which 
J^^'b*'*"  '^  "^^^  shipped  under  a  British  *  licence,  dated 
capton.  the  ISth  of  August  1812,  and  was  to  be  in  force 

for  nine  months  from  the  time  of  its  date.  On 
the  27th  of  February^  the  vessel  arrived  at  Cadiz ; 
and  the  master  having  delivered  his  cargo,  pro* 
4uced  the  licence  under  which  he  had  sailed  to 
the  British  Minister  resident  at  that  place,  who 
granted  him  a  further  licence,  permitting  him  to 

*  In  the  year  1812,  the  Brvtish  goverameat  being  very  desirous 
that  the  port  of  Cadiz  should  receive  a  constant  supply  of  Ameri- 
can flour,  granted  numerous  licences,  authorizing  any  vessels, 
except  French  vessels,  being  unarmed,  and  not  less  than  100 
tons  burthen,  and  bearing  any  flag,  except  that  of  France^  to 
import  into  Cadiz,  from  any  port  of  the  United  States  of 
AmervcOy  cargoes  of  grain,  meal,  flour,  or  rice,  without  molesta- 
tion on  account  of  any  hostilities  which  might  exist  between 
Hfs  Majesty  and  the  United  States,  notwithstanding  such  ships 
and  cargoes  might  be  the  property  of  any  American  citizens,  and 
to  whomsoever  the  same  might  belong,  and  to  receive  their  freight, 
and  to  return  to  any  port  not  blockaded,  upon  condition  that  the 
names  and  tonnage  of  the  vessels,  and  the  names  of  the  masters 
should  be  endorsed  on  such  licences  at  the  time  of  the  vessels 
clearing  from  their  ports  of  lading ;  and  such  licences  were  to  be 
in  force  for  nine  months  from  the  time  of  their  date.  These 
licences  were  transmitted  from  this  country,  by  the  various  mer- 
chants, brokers,  or  agents  who  applied  for  them,  to  the  United 
States  of  America^  where  they  were  disposed  of,  and  used  as 
occasions  might  require. 

ship 
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ship  a  cargo  of  lawful  merchandize,  and  to  return        The 
with  it  to  any  port  in  the  United  States  of  America.      AcTgow. 
The  master  having  taken  on  board  a  few  boxes  of    Afay  nth, 
fruit,  four  quarter  casks  of  wine,  and  some  other        '**^* 
trijQing  articles,  set  sail  on  the  first  of  April,  bound 
to  Boston  in  America.    In  the  course  of  his  voyage, 
he  was    boarded    by  several  British    ships,    the 
commanders  of  which  examined  his  licence^  and 
permitted  him  to  proceed  on  his  voyage,  which  he 
accordingly  did  until  about  noon  of  the  l^th  of 
May,  when   he  was  captured  by  His  Majesty's 
ship  La  JfLogue,    commanded  by  the  honourable 
Captain  OvpeU  who,  on  the  evening  of  the  same 
day,  set  fire  to  the  vessel  and  destroyed  it. 

A  claim  was  given  for  the  ship  and  cargo  as  the 
property  of  citizens  of  the  United  States  of  ^^Tiertca, 
protected  by  licences  granted  by  His  Majesty's 
Government,  and  by  his  Excellency  the  Minister 
plenipotentiary  of  Great  Britain  at  the  Court  of 
Spain  i  and,  at  the  instance  of  the  claimant,  a 
monition  wa3  issued,  calling  upon  the  captors  to 
proceed  to  the  legal  adjudication  of  the  ship  and 
cargo.  An  appearance  was  given  under  protest 
for  the  captor,  and  the  case  now  came  on  for 
hearing.  It  was  understood  that  the  captors  did 
not  contend  against  a  sentence  of  restitution ; 
but  objected  to  the  payment  of  costs  and  damages. 

For  the  Captors. — ^The  King^s  Advocate  and 
Adams  argued  that  costs  and  damages  were  not  to 
be  awarded  against  captors,  except  there  was  full 
proof  that  they  had  been  guilty  of  wilful  mis- 
conduct. ThAt  the  transfer  of  British  licences 
from  one  vessel  to  another,  and  the  trafiSc  carried 
y  OL.  ic.  t  on 
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The        on  in  the  sale  and  purchase  of  them,  waa  sudi  as 
^^^'"''      to  render  the  use  of  the  licences  liaWe  to  great 


M(Kf  I  itb,  suspicion,  and  imposed  a  duty  upon  the  king's 
***^*  officers,  to  exert  their  utmost  vigilance  in  detecting 
the  frauds  attempted  to  be  practised  under  them : 
that  the  master  acknowledged  he  had  paid  the  sum 
of  500  dollars  for  the  purchase  of  the  licence 
under  which  the  Acteon  was  found  ^ing :  that 
she  had  letters  on  board  addressed  to  persons 
resident  in  America  from  Officers  belonging  to  an 
American  squadron  of  war  by  whom  she  had  been 
boarded  only  two  or  three  days  previous  to  the 
capture  :  that  the  voluntary  conveyance  of  letters, 
which  must  be  supposed  hostile  in  their  contents, 
in  a  vessel  enjoying  the  benefit  and  protection  of  a 
British  licence,  was  by  no  means  an  innocent  act ; 
that  the  time  for  which  the  original  British  licence 
was  granted,  would  have  expired  on  the  very  day 
after  the  capture  took  place,  and  before  the  vessel 
could  have  completed  her  voyage :  that  the  expi- 
ration of  a  licence  was  in  all  cases  held  to  be  a 
justifiable  ground  of  seizure ;  and  such  as  to  entitle 
the  captors  to  the  payment  of  their  expeaces, 
instead  of  causing  their  condemnation  in  coats  and 
damages :  that  Cs4>tain  Capel  must  be  presumed  to 
have  acted  from  a  sense  of  duty  only ;  it  being 
quite  obvious  be  could  have  no  personal  interest 
^  in  the  destruction  of  the  vessel,  and  that  he 
was  thereby  defeating  all  chance  of  benefit 
which  he  might  otherwise  have  derived  to  him- 
self from  the  capture :  that  in  consequence  <^  a 
strong  squadron  of  American  ships,  then  under 
the  command  of  commodore  Rogers^  being 
near  to  Captain  Cape^^s  station,  it  was  impossi* 

ble 
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ble  that  he  could,  consistently  with  his  duty,  weaken         ^^ 
his  crew  by  putting  a  prize  master  and  men  on  board      actmii. 
the  Actean  to  conduct  her  to  a  British  port ;  nor,  *7S^  utK, 
consistently  with  his  orders,  allow  her  to  proceed        ^^'^' 
to  Boston^  as  the  exact  strength  and  position  of  his 
own  squadron  would  thereby  have  been  commu- 
nicated to  the  American  government,   and  this 
communication  might  have  proved  very  injurious* 
to  the  public  service,  in  which  he  was  engaged : 
that  the    papers    of  the   Acteon   were    put    on 
board  another  American  vessel  which  had  been 
captured  for  the  purpose  of  being  carried  into 
Halffiiri  but  the  prize  having  been  recaptured 
by  the  Americans,  it  was  out  of  the  power  of  the 
captors,  to  produce  the  ship's  papers:  that  the 
seizure  of  the  ship  and  cargo,  being  justified  by  the 
circumstances  under  which  she  was  taken,  and  the 
public  service  rendering  it    necessary    that  she 
should  be  destroyed,  the  captors  were  not  bound 
to  proceed  to  adjudication. 

Jenner  and  Lushingtan  contra.'-^ 

» 
Judgment. 

Sir  William  Scott. — This  question  arises  on  the  Tht  ceaerii 
act  of  destruction  of  a  valuable  ship  and  cargo  by  ^^'unju^iy 
one  of  His  Majesty's  cruizers.    On  the  part  of  ^"^^"^  ^  ***• 
the  claimants  restitution  has  been  demanded,  and  ^^^^  » rati- 
there  can  be  no  doubt  that  they  are  entitled  to  receive  and  iunago,  but 
it ;  indeed  I  understand  that  it  is  not  now  oppo3ed  ^l^^ni^i^*^  iT 
by  the  captor  himself;  but  it  remains  to  be  settled  £^1^'''"^ 
what  is  to  be  the  measure  of  restitution, — how  far  it 
is  to  be  carried.    The  natural  rule  is,   that  if  a 
party  be  unjustly  deprived  of  his  property  he 
ought  to  he  put  as  nearly  as  possible  in  the  same 

£  2  state 
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Tht 

ACTEON. 

May  iithy^ 


The  measure  of 
restitution  to  the 
claimant  is  the 
same,  whether 
the  captofiias 
acted  from  im- 
proper motives 
or  otherwise. 


Where  the  terms 
of  a  licence  are 
general,  it  is  of 
no  consequence 
who  are  the  indi'* 
viduals  aetinf 
»ad«r  it. 


state  as  he  was  before  the  deprivation  took  place ; 
technically  speaking,  he  is  entitled  to  restitution, 
with  costs  and  damages.  This  is  the  general  rule 
upon  the  subject,  but  like  all  other  general  rules  it 
must  be  subject  to  modification.  If,  for  instance, 
any  circumstances  appear  which  shew  that  the 
suffering  party  has  himself  furnished  occasion  for 
the  capture,  if  he  has  by  his  own  conduct  in  some 
degree  contributed  to  the  loss,  then  he  is  entitled 
to  a  somewhat  less  degree  of  compensation,  to  what 
is  technically  called  simple  restitution. 

This  is  the  general  rule  of  law  applicable  to  cases 
of  this  description^  and  the  modification  to  which 
it  is  subject.  Neither  does  it  make  any  difference 
whether  the  party  inflicting  the  injury  has  acted 
from  improper  motives  or  otherwise.  If  the  captor 
has  been  guilty  of  no  wilful  misconduct,  but  has 
acted  from  error  and  mistake  only,  the  suffering 
party  is  still  entitled  to  full  compensation^  provided^ 
as  I  before  observed,  he  has  not  by  any  conduct  of 
his  own  contributed  to  the  loss.  The  destruction 
of  the  property  by  the  captor  may  have  been  a 
meritorious'  act  towards  his  own  government,  but 
still  the  person  to  whom  the  property  belongs  must 
not  be  a  sufferer.  As  to  him^  it  is  an  injury  for 
which  he  is  entitled  to  redress  from  the  party 
who  has  inflicted  it  upon  him,  and  if  the  captor 
has  by  the  act  of  destruction  conferred  a  benefit 
on  the  public  he  must  look  to  the  government  for 
his  indemnity.  The  loss  must  not  be  permitted  to 
fall  on  the  innocent  sufferer. 

This  American  vessel  having  been  invited  inta 
the  service  by  the  government  of  tliis  country,  had 
carried  a  cargo  of  corn  to  the  port  of  Cadiz  for  the 

use 
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use  of  the  army,  which  at  that  time  stood  greatly        The 
in  need  of  a  supply.     It  is  true  that  the  licence        ^^'^'*' 
which  had  been  here  granted  in  the  usual  manner     May  nth, 
had  afterwards  been  purchased  for  money  in  America,        ^^^^' 
but  I  do  not  see  what  difference  that  can  make  in 
the  consideration  of  this  case,  for  if  the  licence  was 
general,  which  it  appears  to  have  been,  it  could  be 
of  no  consequence  who  were  the  individuals  who. 
acted  under  it,  provided  they  complied  with  the 
conditions  annexed  to  it ;  there  is  nothing  what^ 
ever  to  shew  that  the  parties  acted  otherwise  than 
in  strict  conformity  to  the  spirit  and  letter  of  the 
original  licence,  signed  by  the  Secretary  of  State 
in  London,  and  I  must  presume  that  they  did  so 
from  the  circumstance  of  their  obtaining  permis- 
sion from  the  British  minister  in  Sjpain  to  carry 
back  a  cargo  to  America. 
Let  us  now  look  a  little  to  what  has  been  said  ^  »p^<^»  ^'  , 

./♦         .  n     t  t     -i  •  /•  though  actuated 

m  justification  of  the  capture  and  destruction  of  by  a  sense  of 
this  vessel.     Why,  it  is  said  in  the  first  place,  that  l^de^croyfng"the 
Captain  Capel  found  the  transfer  of  these  licences  K^inev!^. 
from  one  vessel  to  another  rendered  such  cases  ^!**«?  '^fP*^ 

^  stble  ui  the 

suspicious,  and  made  it  necessary  for  him  to  use  fullest  extent  to 
great  vigilance  in  detecting  them ;  but  That  did  not  m^  i^k  to'  his 
at  all  impose  upon  him  a  necessity  of  destroying  the  ^-^J^^^ 
vessels  which  were  furnished  with  them.   It  is  said,  ^^ 
that    the   master  acknowledged  he   had  bought 
the  licence,  but  supposing  the  fact  to  be  that  he 
had  done  so,  that  alone  would  not  render  the  trans- 
action illegal :  neither  could  the  circumstance  of 
the  expiration  of  the  time  for  which  the  licence 
was  granted  have  had  any  such  effect,  even  sup*- 
posing  the  fact  to  have  been  so,  which  it  was 
not.     It  has   been    urged   too  that  there  were 

£  3  letters 
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Tw        letters    on  board  to  America  from   the   officers 

,.__ L    of  commodore  Roger^s  squadron.    What  were 

Miisf  1  itii«  the  contents  of  those  letters  does  not  at  all  appear ; 
but,  in  the  absence  of  all  proof  to  the  contrary,  I 
must  presume  that  they  were  of  an  innocent  kind, 
and  addressed  to  private  individualsi  for  if  they 
had  been  of  a  public  nature  and  of  a  dangerous 
tendency,  I  can  have  no  doubt  that  they  would 
have  been  preserved  by  Captain  Capel,  and  exhi- 
bited in  this  cause.  Lastly,  it  has  been  said  that 
Captain  Capel  could  not  spare  men  from  his  own 
ship  to  carry  the  captured  vessel  to  a  British  port, 
and  that  he  could  not  su£Per  her  to  go  into  Boston 
because  she  would  have  furnished  important  in- 
formation to  the  Americans.  These  are  circum- 
stances which  may  have  affi)rded  very  good  reasons 
for  destroying  this  vessel,  and  may  have  made  it 
a  very  meritorious  act  in  Captain  Capel,  as  far  as  his 
own  government  is  concerned,  but  they  furnish 
no  reason  why  the  American  owner  should  be  a 
sufferer.  I  do  not  see  that  there  is  any  thing 
that  can  fairly  be  imputed  to  the  owner  as  contri* 
buting  in  any  degree  to  the  necessity  of  capturing 
or  destroying  his  property,  and  I  think,  there- 
fore, that  he  is  entitled  to  receive  the  fullest 
compensation  from  the  captor.  It  does  not  ap« 
pear  that  Captain  Capel  is  chargeable  with 
having  acted  from  any  corrupt  or  malicious  motive, 
and  if,  as  I  believe  to  have  been  the  case,  he  has 
acted  from  a  sense  of  duty  and  of  obedience  to 
the  orders  he  received,  I  can  have  no  doubt  that 
he  will  be  indemnified  upon  a  proper  representation 
being  made  to  the  government.  But  this  will  not 
afiect  the  right  of  the  American  claimant,  whom 

I  must 


The  Riifhs,  King, — wbs  the  next  case  which 
came  on  for  hearing. 

The  Court  said,  I  cannot  distinguish  this  case 
from  the  last,  and  must  therefore  make  the  same 
decree. 

In  another  case,  the  WilUantj  Howard  master, 
simple  restitution  had  been  decreed  on  a  former 
day,  but  the  licence  in  that  case  was  rather  doubt- 
ful in  point  of  authority,  and  the  capture  under 
the  circumstances  considered  to  be  justifiable. 
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I  must  pronounce  to  be  entitled  to  restitution  with         The 
costs  and  damages,  and  I  beg  it  may  be  under-        ^^^°'^' 
stood  that  I  do  so  without  meaning  in  the  slightest     May  nth, 
degree  to  throw  any  imputation  on  the  conduct  and         ^  '^* 
character  of  Captain  Capel,  but  merely  for  the  pur- 
pose of  giving  a  due  measure  of  restitution  to  the 
claimant. 


E  4 


56  CASES  DJETERMINED  IN  THE 


SOMERSET,  Metherell. 

^7^ls^'     npHIS  was  the  case  of  a  British  ship  and  cargo, 
A^ri/iVAahip  which,  ill  the  prosecution  of  a  voyage  from 

by  an  At^can  AUcatit  to  the  port  of  BvistoU  was  taken  in  latitude 
STe'limc'aliwid  4F48'  noFth,  and  longitude  9°  west,  by  the  Ame- 
i?re?y  dif^"  Wcflw  privatc  ship  of  War  Macedonian,  on  the  7th 
treaty  of  peace,    of  MoTch  1815,  after  the  ratification  *  of  the  treaty 

and  re-taken  ^  ■  i  -i  .,.1 

after  the  expira-  ot  peace  Dctween  the  two  countries,  but  wtthtn  the 
period/reatowd  time  (30  days)  allowed  by  the  treaty  for  captures 
apt^!**"*^'^"  in  the  part  of  the  world  in  which  this  seizure  took 

place.     On  the  Slst  day  of  the  same  month  of 
March,  the  vessel  was  retaken  by  His  Majesty's 


*  The  treaty  of  peace,  between  Great  Britain  and  the  United 

States  of  i^merica,  was  signed  on  the  24th  of  Decem6er  1814,  and 

was  finally  ratified  on  the  17th  of  February  1815. 
The  third  clause  in  the  treaty  is  to  the  foUowing  efiect :  **  Im* 

•*'  mediately  after  the  ratification  of  this  treaty  by  both  iiarties,  as 

^'  herein-after  mentioned,  orders  shall  be  sent  to  the  armies, 
squadrons,  officers,  subjects,  and  citizens  of  the  two  powers, 
to  cease  from  all  hostilities  ;  and  to  prevent  causes  of  com- 
plaint which  might  arise,  on  account  of  the  prizes  which  may 
be  taken  at  sea  after  the  ratification  of  this  treaty,  it  is  recipro- 
cally agreed,  that  all  vessels  and  effects,  which  may  be  taken 
after  twelve  days  from  the  said  ratification,  upon  all  parts  of  the 
coast  of  North  America,  from  the  latitude  of  28  degrees  north 
to  the  latitude  of  50  degrees  north,  and  as  far  east^vard  in  the 
Atlantic  Ocean  as  the  30th  degree  of  west  longitude  from  the 

'*  meridian  of  Greenwich,  shall  be  restored  on  each  side ;  that  the 
time  shall  be  thirty  days  in  all  other  parts  of  the  Atlantic  Ocean 
north  of  the  eqiunoctial  line  or  equator,  and  the  same  time  for 

^'  the  British  and  Irish  channels,  for  the  Gulf  of  Mexico^  and  all 

«•  parts  of  the  West  Indies.** 

3hip 
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ship  of  WBT  Erne,  in  latitude  46"*  north,  and  longi-     g^J^^*,„ 

tude  2T  50  west,  after  the  period  specified  in  the  _!! 1 

treaty  of  peace  for  captures  had  expired.  Afay  mh. 

The  Court  decreed  restitution  of  the  ship  and 
cargo  to  the  American  captors. 


The  KING  against  KITTO. 

'THIS  was  a  proceeding  under  the  statute*  against     -w«y  30th, 

the  master  of  a  small  trading  vessel,  for  de-  Desenuii  of ««. 
serting  the  convoy  under  the  protection  of  which  J^^^^^^li 
he  had  been   sailing.      The  man  confessed  him-  ihemMterfor 
self   guilty  of  the   ofience  with  which    he  was 
charged,    and    ofiered  an   aflSdavit   in  mitigation 
of  punishment.     It  appeared,   that  he  had  been 
committed  to  the  marshalsea  prison  on  the  18th 
of  the    present  month,    and  that  he    had  been 
in  the  custody  of  the  marshal  some  time  before  he 
was  sent  to  the  prison.     It  likewise  appeared  that 
he  was  insolvent. 

The  Court  ordered  him  to  be  imprisoned  for 
one  month  from  the  time  of  his  being  arrested, 
but,  in  consequence  of  the  circumstances  set  forth 
in  the  affidavit,  did  not  impose  any  fine  upon 
him. 


*  45  G.  3. 
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PORTITUDO,  Henrickson. 
(Instance  Court) 

jmm  6tk,  npHIS  was  the  case  of  a  Danish  ship,  which,  in  the 

X815.  prosecution  of  a  voyage  from  Naples  to  Ply* 

hive  abandoned  Mouthy  and  foF  orders,  with  a  carTO  of  oil  the  pro* 

\^:.t  perty  ofScotU  Bume.  &  Co.  of  London,  was,  in^he 

JjSIi°t T^  month  of  October  1813,  captured  by  one  of  His 

certain  aUe^ed  Majest^s  CHiizers  and  carried  into  Gibraltar ^  where 

bottomree  i  i%  ,        . 

bonds,  witi  not     she  was  soon  afterwards  given  up  by  the  captors  to 
uni^![Xttrong  Jorgcn  Jordt  Henrickson,  who  was  then  the  master 
SwJ^i^   and  also  part  owner  of  the  vessel.    Henrickson.  in 
2^2^^  to     ^^®^  ^  defray  the  expences  incurred  at  Gibraltar. 
enforce  a  de.      borrowcd  of  MessHL  Lindblodt  &  Co.,  who  were  the 
on  the  very       ageuts  and  correspondcuts  of  Scott,  Bume.  &  Co.  the 
""•  '^^'^-       sum  of  «^!817,  for  which  he  executed  abond  of  hypo- 
thecation, on  the  ship  sokdjreightf  for  ^^9197$  includ- 
ing the  interest  on  the  money  advanced.  The  vessel 
then  proceeded  on  her  voyage  towards  England,  but 
in  the  prosecution  of  it  having  met  with  damage  at 
sea,  the  master,  at  the  suggestion  of  his  officers 
and  crew,  put  back  to  Gibraltar,  at  which  place, 
after  a  survey  made  in  the  usual  manner,    the 
cargo  wa$  landedi  and  the  damages  which  the  ship 
had  sustained  were  repaired.    The  expences  were 
again  defrayed  by  Messrs.  Lindblodt  &  Co.,  who,  to 
secure  the  repayment  of  the  sanie,  took  from  the 
master  a  bond  for  j^3,047«  14^m  hypothecating  the 
ship,  cargo,  andjreight..    The  vessel  afterwards 
proceeded  on  her  Voyage  to  this  country,  and  ar- 
rived in  safety  at  Bristol,  where  the  cargo  was 
delivered  to  the  agents  of  Scott.  Bume.  &  Co. 

the 
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the  owners  of  it,  but  without  the  parment  of  the    »   *"^ 

/••I  -i-il/*  FORTXTUDO. 

freightwhichwasdueforitstransportation.  Themas-  , 
ter  at  first  declined  to  deliver  the  cargo  without  re-  •^"'jj^l*^* 
ceiving  his  freight,  but  afterwards  consented  to 
do  so,  on  receiving  an  assurance  from  the  agents 
that  the  matter  should  be  amicably  adjusted. ,  Scott^  , 
Bume,  &  Co.,  as  soon  as  they  had  got  possession, 
caused  the  following  proceedings  to  be  instituted 
in  the  Court  of  Admiralty : — On  the  5th  of  Jufy 
ISliff  an  action  against  the  skip  was  entered  by 
them  as  the  legal  holders  of  a  bottomree  bonc^ 
being  the  first  of  the  bonds  granted  at  Gibraltar. 
On  the  11th  of  July  9  they  entered  a  further  action 
against  the  ship  nndjreight^  as  the  lawful  agents  of 
Lindbladt  &  Co.  holders  of  a  bottomree  bond, 
being  the  second  bond  granted  at  Gibraltar  on  the 
ihip^  cargo^  and  jreighU  The  warrants  of  arrest 
were  executed  in  the  usual  manner,  and  the  mas- 
ter delivered  his  protest,  surveys,  and  freight  ac- 
count, to  Messrs.  WvndJe^  his  brokers,  who  sub* 
mitted  them  to  a  person  at  Lloyd^s  cofifee-house, 
that  he  might  make  out  the  average  account  between 
the  ship,  freight,  and  cargo,  and  he  accordingly 
made  out  the  account  and  delivered  it,  with  the 
documents,  to  Scott^  Burner  &  Co.  who  objected  to 
the  amount  charged  for  the  freight.  The  master 
at  first  ofiTered  to  leave  the  matter  to  reference, 
but  this  was  objected  to  by  Scott^  Bume,  &  Co., 
and  he  then,  in  order  to  prevent  the  detention  of 
his  ship,  consented  to  take  their  own  account  of 
freight,  upon  which  they  withdrew  their  actions^ 
and  promised  (according  to  the  master's  state- 
ment) that  the  bonds  which  were  in  the  hands 
of  their  agent  at  Bristol  should  be  given  up. 
The  cause  was  then  alleged  to  be  settled,  and  a 

supersedeas 
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„.^_ soon  afterwards  caused  the  ship  to  be  advertised 

June  6th,  for  salc,  but  there  being  no  offer  of  purchase,  he, 
in  the  month  of  September  following,  agreed  to 
charter  her  to  Messrs.  Harford  and  Visger  of 
Bristol^  to  proceed  to  Amelia  Island^  the  Havannah^ 
and  any  other  island  in  the  West  Indies^  and 
any  part  of  South  America^  and  back  to  any  port 
in  Europe.  Thomas  Clausen  was  then  appointed 
master.  Harford  Snd  Visger  advanced  i^800  for 
the  payment  of  the  seamen's  wages  on  the  former 
voyage,  and  for  other  expences,  to  enable  the  ship 
to  proceed  on  the  projected  voyage  to  Amelia 
Islandy  and  elsewhere,  and  by  way  of  security  for 
the  money  so  advanced  by  them  they  took  a  hot- 
tomree  bond,  signed  by  the  late  and  present  master. 
The  vessel  was  about  to  proceed  to  sea,  when  she 
was  again  arrested  by  Scott,  Bume,  &  Co.  on  the 
bottomree  bonds  given  at  Gibraitary  being  the  very 
same  bonds  under  which  she  had  been  originally 
arrested. 

On  the  part  of  Messrs.  Scott,  Bume,  &  Co.  it  was 
alleged  that,  at  the  urgent  entreaty  of  the  mas- 
ter,  they  had  permitted  the  warrants  of  arrest  to  be 
superseded,  not  having  at  that  time  discovered  any 
error  or  overcharge  in  the  account  of  average  deli- 
vered by  the  master, '  but  that  they  continued  to 
hold  the  hypothecation  bonds,  until  the  account 
should  prove  to  be  correct  upon  the  final  examina- 
tion of  it  by  their  insurers,  whose  judgment  had 
not  then  been  obtained.  That  the  insurers  had 
since  examined  the  documents,  and  expressed  their 
opinion  that  they  were  not  liable  to  pay,  on  the 
ground,  as  was  understood  and  believed,  that  the 
ship  was  not  sea-worthy  whea  she  sailed,  and  the 
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average  loss  incurred.  That  they  found  it  neces- 
sary for  their  own  security  again  to  arrest  the  ship, 
conceiving  that  the  same  ground  which  would  ex-  "^"^^jt^ 
onerate  the  insurers  would  exonerate  themselves 
from  the  payment  of  the  average.  It  was  alleged . 
also  that  no  demand  had  been  made  for  the  de- 
livery up  of  the  bonds,  and  that  the  master  could 
never  have  considered  the  bonds  discharged  whilst 
they  remained  in  the  hands  of  their  agent. 

Judgment. 
Sir  William  ScotL— The  proceedings  in  this  cause 
commenced  by  a  warrant  of  arrest  of  the  ship  at  the 
instance  of  Messrs.  Scottf  Bnme^  &  Co.  the  holders 
of  a  bottomree  bond,  and  were  followed  up  by  another 
warrant  of  arrest,  at  the  suit  of  the  same  gentlemen, 
as  the  agents  of  Messrs.  Lindbladt  &  Co.  of  Gibral^ 
toTj  likewise  the  holders  of  a  bottomree  bond.  The 
cause  was  continued  in  the  usual  way  until  the 
2Sd  of  August  last,  when  it  was  alleged  to  be 
settled,  and  a  supersedeas  was  issued  at  the  peti- 
tion of  the  parties  who  had  commenced  the  suit, 
and  no  intimation  was  at  that  time  given  of  any  re- 
served question.  Afterwards,  on  the  7th  of  October^ 
the  ship  was  again  arrested  at  the  suit  of  the  same 
parties,  and  upon  the  very  same  bonds.  An  act 
on  petition  has  been  delivered,  in  which  Messrs. 
Scottj  Burn€y  &  Co.  represent  that  they  have  a 
right  now  to  proceed,  and  praying  that  they  may  be 
allowed  to  do  so,  notwithstanding  the  declaration 
made  by  them  in  the  former  suit,  that  the  business 
was  settled ;  and  notwithstanding  the  supersedeas 
issuedattheir  instance.  On  the  other  side  it  is  prayed 
tbat  the  Court  will  decree  the  ship  to  be  released, 

and 


61  CASES  DETERMINED  IN  THE 

Tiw        and  that  Messrs.  Scatty  Burne^  &  Co.  may  be  con* 
'    demned  in  the  expences,  damages,  and  demurrage 


jwu  M,      occasioned  by  this  suit^  and  the  proceedings  thereon. 
'  '^'  The  mast^s  account,  which  to  no  inconsiderable 

extent  is  confirmed  by  that  of  Mr.  Fry  a  partner 
in  the  house  of  Scott^  Bume^  and  Co.,  is  to  this 
^fect :— ''  that  the  said  ship,  being  in  the  island  of 
Jers^9  was  in  the  month  cs£  January  1819  char- 
tered by  him,  the  appearer,  who  was  then  also 
'<  master  thereof,  to  Richard  FilUs  of  Plymouth^ 
'<  merchant,  to  proceed  to  Fowey  in  Cornwall, 
'^  there  to  receive  a  cai^  of  pilchards,  and  to  sail 
**  therewith  to  Cagliari,  or  Naples,  and  deliver  the 
cargo  agreeably  to  bills  of  lading,  and  to  take  in 
at  said  ports,  or  at  GaUipoU,  if  required,  a 
return  cargo,  and  bring  the  same  to  Plymouth 
*<  for  orders,  and  to  unload  the  said  return  cargo 
in  a  port  in  England,  upon  payment  of  a  certain 
freight,  in  the  charter-party  stipulated,  and  that 
*'  the  said  riiip  accordingly  proceeded  to  FalmotUh^ 
**  and  there  took  on  board  her  outward  cargo,  and 
**  also  Stephen  Robart  as  supercargo,  and  delivered 
**  the  same  at  Naples,  when  the  said  Stephen 
**  Robart,  not  having  a  return  cargo  to  put  on 
*'  board,  on  account  of  the  said  Richard  FUUs, 
**  agreed  with  Bartholomew  Sampson  of  Naples, 
<*  the  agent  of  Messrs.  Scott,  Bume,  &  Co.  parties 
'*  in  this  cause,  to  put  on  board  the  said  ship  a 
**  cargo  of  oil  at  GalUpoU  to  their  ccxisignment  at 
'<  Plymouth  for  orders,  to  be  unloaded  at  a  port  in 
'*  England  as  stipulated  in  the  aforesaid  charter- 
*^  party,  and  the  said  ship  was  ordered  round  to 
GalUpoU  to  take  on  board  the  same ;  and  this 

i4>pearer  accordingly  received  a  cargo  of  oilt 
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''  together  with  some  silk,  the  property  of  the  said        tim 
"  Stephen  Robert^  on  board  the  said  ship  at  Gal-      •*'^*^^>^ 
"  lipoU^  and  signed  bills  of  lading  for  the  same»      June  6ch ^ 
•*  expressing  that  the  freight  thereof  was  to  be  *^* 

*^  paid  according  to  charts-party,  thereby  meaning 
"  the  aforesaid  charter-party  which  he  had  entered 
"  into  with  the  said  Richard  FiUiSj  which  was  the 
**  only  charter-party  he,  the  appearer,  entered  into 
^  or  was  in  any  manner  privy  to  for  the  said  voyage  \ 
**  and  the  said  ship  having  accordingly  taken  in 
"  her  said  return  cargo,  in  the  month  of  September 
^  in  the  said  year  1813,  and  with  the  said  Stephen 
^  Robart  on  board,  sailed  from  GalUpott  on  her 
**  said  return  voyage ;  and  in  the  prosecution 
'*  thereof,  to  wit,  in  the  month  of  Oc/ofer  following, 
^  the  said  ship  and  cargo  were  captured  by  one 
**  of  His  Majesty's  cruisers  and  carried  toGibraltar^ 
^  and  shortly  after  their  arrival  they  were  given 
^  up  by  the  captors  ;  and  this  appearer,  to  en'able 
^  bun  to  defray  the  expences  at  Gibraltar^  took  up 
*<  of  Messrs.  Lindbladt  &  Co.  of  that  place,  who 
**  represented  themselves  to  him  to  be  the  agents 
'*  and  correspondents  of  the  said  Messrs.  Scott^ 
"  Bume,  &  Co.  who  were  owners  as  well  as  con. 
**  signees  of  the  said  cargo,  the  sum  of  ^270  at  a 
"  premium  of  ten  per  centf  as  a  security  for  which 
**  he,  the  appearer,  entered  into  a  bond  bearing 
"  date  the  22d  Nwember  1813,  being  one  of  the 
"  bonds  which  is  the  subject  of  one  of  the  actions 
**  against  the  said  ^ip  in  this  court,  whereby  he 
hypothecated  his  said  ship  and  freight  for  the 
payment  of  J^^OYf  ^  the  amount  of  the  said 
principal  and  premium,  to  them  the  said  Messrs. 
**  LmdNadt  &  Co.,  and  the  said  ship  then,  after 

"  waiting 
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The         *•  waiting  a  few  days  for  convoy  by  direction  of 
FoETiTUDo.    ,^  ^j^^  ^^.^  Messrs.  Lindbladt  and  Co.,   proceeded 


juneMi^      «<  on  her  voyage,  and  on  the  further  prosecution 
*  ^^'        "  thereof,  having  met  with  considerable  damage 
at  sea,  both  ship  and  cargo  being  in  a  very  leaky 
*<  condition,  he,  the  appearer,  at  the  earnest  en- 
"  treaties  of  his  officers  and  crew,  and  of  the  said 
"  Stephen  Robart  the  supercargo,  did,  for  the  pre- 
'<  servation  of  their  lives  and  of  the  ship  and  cargo^ 
•^  put  back  to  Gibraltar^  where  she  arrived  on  the 
**  5th  day  of  the  month  of  December  in  the  said 
'^  year  1813;   and   he  further  made   oath,   that 
**  surveys  were  then  taken  upon  the  said  ship  and 
<<  cargo,  and  a  report  made  thereon,  under  which 
the  cargo  was  landed  and  found  to  be  in  a  very 
damaged  state,  and  that  the  said  ship  and  cargo 
were  accordingly  repaired,  and  the  repairs  being 
completed,  the  said  cargo  was  reshipped  in  the 
latter  end  of  the  month  of  April  in  the  year 
^<  1814,  and  the  said  Messrs.  Lindbladt^  &  Co.  the 
*<  agents  and  correspondents  of  the  said  Messrs. 
"  Scottf  Burner  &  Co.,  the  owner  and  consignees 
"  of  the  cargo,  then  advanced  and  paid  for  the 
**  said  repairs  of  the  said   ship   and  cargo,  the 
"  warehouse  rent  of  the   cargo,  and  other   inci- 
**  dental  expences  attending  the  ship  and  cargo, 
"  the   sum    of   ^%650  3s.  6d. ;    and    the   said 
appearer   thereupon    entered    into    the  *bond, 
bearing  date  the  10th  day  of  May  in  the  said 
year  1814,  being  the  bond  the  subject  of  the 
present  action,  whereby  he   hypothecated  the 
said  ship,  freight,  and  cargo  of  oil  and  silk  laden 
on  board  thereof,  for  the  payment  unto  the  said 
^  Messrs.  Lindbladt  andCCf  their  executors,  admi- 
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"  nistrators  or  assigns,  of  the  sum  of  4^^3,047  14^.         The 
«  within  fifteen  days  after  the  ship'sarrival  in  Ply^    ^^"'^"'^"^, 
mouth  from  the  said  intended  voyage ;  and  he      June  6cfa, 
fm^ther  made  oath,  that  the  said  ship  on  or  about .      '^'^' 
"  the  thirteenth  day  of  the  said  month  of  Af^ 
"  proceeded  with  her  cargo  on  her  said  voyage, 
"  and  arrived  at  Falmouth  on  the  11th  day  of  June 
"  following,  when  the  appearer  received   orders 
"  from  the  agent  of  the  said  Messrs,  Scotty  BumCy 
"  &  Co.,  to  proceed  with  the  said  cargo  to  the 
**  port  of  Bristol^  there  to  deliver   the  same  to 
"  Messrs-  Hay  thyme  &  Co. ;   and  the  said  ship 
"  arrived  at  Bristol  on  the  second  day  of  July 
"  following ;   and  this  appearer  was  induced  by 
"  the  representations   of  the  said  Messrs.  Hay- 
«•  thome  &  Co.  that  the  said  Messrs.  Scotty  Bume^ 
"  &  Co.  were  merchants  of  great  respectability, 
"  who  would  do  what  was  right  to  him,  to  deliver 
"  to  them  the  said  cargo,    without  taking  any 
"  security  for  his  freight,  or  for  the  payment  of 
"  such  proportion  of  the  said  bottomree  bond  as 
"  applied  to  the  cargo;  notwithstanding  which, 
"  as   soon  as  the  cargo  was  delivered,   to  wit, 
"  on  or  about  the  22d  day  of  the  said  month  of 
"  July^  the  said  ship  was  arrested  by  virtue  of  a 
"  warrant  under  seal  of  this  Court  in  the  sum  of 
«'  ^500  to  answer  to  the  said  Messrs.  Scott^  Bume, 
"  &  Co.  as  legal  holders  of  a  bottomree  bond  on 
^*  the  said  ship,   being  the  afore^d  first  bond, 
''  dated  22d  November  1813 ;   and  the  said  ship 
"  was  also  arrested  by  virtue  of  another  warrant 
^'  from  this  Court,  in  the  sum  of  £3^500  against 
''  the  said  ship  and  freight,  to  answer  to  the  said 
•'  Messrs.  Scatty  BumCy  &  Co.  as  lawful  agents  of 
VOL  .XI,  F  « the 
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Hie  ^  the  Said  Messrs.  LmdUadt  &  Co.  the  holders  of 
FoRTiTUDo.  „  ^  bottomree  bond  on  the  ship  and  freight,  being 
Ane  6th,  *'  the  bottomree  bond  on  ship,  freight  and  cargo, 
*^'^'  ^'  dated  10th  Aftry  1814 ;  and  the  said  warrant 
'^  was  also,  as  he  hath  been  informed  and  believes, 
**  shewn  to  the  said  Messrs.  Haythome  &  Co.^ 
'<  as  persons  in  possession  of  the  freight ;  and  he 
<<  further  made  oath  that,  in  consequence  of  the 
*^  said  proceedings,  he  the  appearer  came  to 
^<  Londoft^  and  caused  his  protest,  surveys,  and 
^'  other  documents  relative  to  the  damages  the 
^  ship  and  cargo  had  sustained,  and  the  repairs 
^*  thereof  at  Gibraltar^  for  which  the  bottomree 
**  bonds  were  given  as  aforesaid,  to  be  submitted 
*^  to  Mr.  John  Wmstanley  of  Lhyd^s  coffee  house, 
'^  London,  who  is,  as  he  believes,  a  person  of  skill 
**  and  judgment,  usually  employed  in  the  said 
^^  coffee  house  to  make  out  average  accounts,  to 
**  Apportion  the  amount  of  the  said  second  bot- 
'<  tomree  bond  on  the  ship,  freight,  and  cargo 
^*  respectively ;  and  he  accordingly  made  out  the 
*^  average  account,  by  which  it  appeared  that  the 
^*  siun  of  jf  1,184  lis.  7^«  was  due  from  the  said 
^*  cargo;  and  that  he  the  said  appearer  then 
'^  Caused  his  account  of  freight  to  be  made  out 
*^  agreeably  to  his  aforesaid  charter-party,  and 
<*  the  same  amounted  to  the  sum  of  d%4i^  Qs., 
**  which  added  to  j?l,184  11^.  7rf.,  the  amount  of 
^  average  due  on  the  cargo,  made  the  sum  of 
**  jP3,654  Js.,  to  be  due  to  him  from  the  said 
**  Messrs.  Scott,  BurHe,  &  Co.,  parties  in  this 
"  cause,  as  owners  of  the  cargo;  of  which, 
^«  afler  deducting  the  amount  of  tfie  said  two 
*«  bottomree  bonds,  viz.  jf3,dM  14*.,  there  re- 

9  ««  mained 


HBIH  COURT  0F  ADMIRALTY.  67 

*  mained  a  balance  of  ^809  6^.  5rf.  due  to  him  j    fo»  wcdo; 
^  mid  the  said  appearer  then  caused  his  said  freight  »— — — ^ 
**  account,  the  account  of  average,  and  his  original      ^^^ 
"  protest,  surveys,  reports,    bills  of  lading,  and 
<*  other  documents,  to  be  delivered  to  the  said 
^  Messrs.  Scott^  Bume^  &  Co.,  who,  after  having 
^  examined  the  same,  objected  to  the  amount  of 
^'  freight,   alleging  that    there    was    a    different 
**  charter-party  entered  into    between    the  said 
^*  Bar^olemetv  Sampson^  their  agent  at  NapleSf 
^  «id  the   aforesaid    Stephen  Robart  the  super- 
<<  cargo,    as  to  the  freight,  to  that  which    the 
^'  appearer  had  entered  into  with  Richard  Filles  as 
*^  aforesaid,   and  then  reduced  their  account  of 
*^  freight,  according  to  their  asserted  charter-party, 
"  which  amounted  to  if  149  5^.    less   than    the 
^  freight    according    to    the    original    charter* 
'*  party,  but  made  no  objectiotii  to  the  amount 
**  c£  average  due   on   the  cargo;   and  the  said 
^'  qipearer  declared,    as  was  the  truth,  that  he 
"  had  not  entered  into  any  new  charter-party, 
^  and  was  not  privy  to  any  such,  but  had  signed 
♦*  the  bills  of  lading  for  freight  according  to  the 
•*  originsd  charter-party,  and  he  then  offered  to 
**  the  said  Messrs.  Scott,  Bume,  &  Co.  to  leave 
'^  the  matter  to  reference,  but    they  the    said 
"  Messrs.  Scottf  Bume^  &  Co.  refused  to  do  so,  or 
<*  to  allow  him  more  freight  than  they  had  stated, 
*^  and  told  him  that  if  he  accepted  the  same  his 
^<  diip  would  be  immediately  released,  but  if  he 
^*  did  not  accept  it  she  would  be  detained  until 
^^  November;  that  the  said  appearer  then,  in  order 
**  to  prevent  the  further  detention  of  his  ship,  there- 
^  upon  agreed  to  admit  the  said  account  (^freig^t, 
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The         <^  and  the  balance  then  due  to  them  according  to 
^.Jl."^.'     **  the  said  account,  after  the  said  bonds  were  dis- 


June  6th,      <^  charged,  amounted  to  the  sum  of  j^\6Q  \$.^  out 

I  lev  f  ^"^ 

"  of  which  they  the  said  Mesrrs  Scott,  Bume,  & 


Co.  agreed  to  pay  the  sum  of  ^£"140  1^.  5d.  the 
expences  due  to  Messrs*  Fox  &  Co.  incurred  by 
<^  the  said  ship  at  Falmouth  on  her  arrival  from 
'^  her  said  voyage,  and  the  balance,  deducting  their- 
"  legal  expences  of  the  arrest,  they  were  to  pay 
"  over  to  Messrs.  Wmdle  &  Co.  of  London,  the 
**  bankers  of  this  appearer ;  and  by  such  settlement 
the  amount  of  both  bottomree  bonds  being  dis^ 
charged  in  full,   they  the  said  Messrs.  Scott, 
Bume,   &  Co.   agreed  to  withdraw  the  pro- 
*^  ceedings  against  the  said  ship  and  freight,  and 
*^  accordingly  by  tlieir  instructions,  as  he  hath  been 
"  informed  and  believes,  the  original  warrants  were 
"  on  the  19th   day  oi, August  last  brought  into 
^^  Court  by  the  proctor  of  Messrs.  Scott,  Bume^ 
*^  &  Co.,  and  the  cause  was  alleged  by  him  to  be 
*<  settled,  and  supersedeas  issued  in  both  actions, 
-**  and  were  delivered  over  by  the  said  Mes^jcs.  Scott, 
<*  Bume,  &  Co.  to  the  said  brokers  of  this  appearer, 
<^  from  whom   he   received  the  same ;  and  ^  he 
<<  further  made  oath,  that  having  arrived  at  Bristol^ 
^^  and  considering  the  said  bottomree  bonds  to 
<^  have  been  fully  discharged  by  the  said  settle^ 
<^  ment,  he,  the  appearer,  did  in   the  month  of 
<^  .September  last  charter  the  said  ship  to  Messrs. 
**  Harford  &  Visger  for  a  voyage '  from  the  said 
'^  port  o^  Bristol  to  Amelia  Island  and  other  places^ 
^*  and  back  to  a  port  in  the  united  kingdom,  or 
^^  other  port  according  to  order,  and  appointed 

Thomas  Clausen  as  master  of  the  said  ship;  but 

having 


•  I 
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'«  having  received  no  freight,  the  same  having  all  The 
"  been  absorbed  in  the  said  settlement  of  the  _^^2I!!I!!l 
^*  bottomree  bonds,  had  no  funds  to  pay  the  jiine6th, 
'**  seamen's  linages  for  their  services  during  the  '^*'^' 
"  voyage  from  Naples  to  Bristol^  which  amounted 
to  upwards  of  ^500,  or  to  pay  the  port  dues  and 
other  necessary  expences  of  the  ship  at  J3W^to/,he, 
**  the  appearer,  was  under  the  necessity  of  taking 
•*  up  of  the  said  Messrs.  Harford  &  Visger  the 
"  sum  of  i^800,  for  which  he  and  the  said  Thomas 
"  Clausen^  the  master,  executed  a, bond  hypothe- 
^^  eating  his  said  ship ;  and  the  said  vessel  was 
**  about  to  sail  on  her  said  voyage  when  the  said 
"  ship  was  a  second  time  arrested  by  virtue  of  two 
"  warrants  from  the  Court,  upon  actions  in  the  sum 
"  of  ^^"500  and  j?l,500  respectively,  entered  a 
"  second  time  on  behalf  of  the  said  Messrs.  Scott^ 
'*  JBttme,  &  Co.  in  pretended  causes  of  bottomree 
*•  bonds  taken  at  Gibraltar  by  the  said  Messrs,  . 
^'  Lindbladt  &  Co.  as  aforesaid,  and  settled  and 
'<  discharged  as  aforesaid,  and  this  appearer  hath 
"  been  obliged  to  provide  for  the  payment  of  the 
"  aforesaid  sum  of  ^140  1^.  Sd.^  the  expences 
^'  incurred  at  Falmouth^  which  the  said  Messrs. 
"  Scottj  Bume^  &  Co.,  notwithstanding  their  agree- 
"  ment,  have  refused  to  pay ;  and  he  lastly  made 
'^  oath,  that  no  sum  whatever  is  due  from  him,  the 
appearer,  or  the  other  owners  of  the  said  ship, 
on  the  said  bonds,  or  either  of  them,  and  that 
*'  the  said  Messrs.  Scott^  Bume^  &  Co.  are  now  in 
"  possession  of  all  the  original  protests,  surveys^ 
reports,  bills  of  lading,  and  other  documents, 
upon  which  the  account  of  average  on  ship, 
freight,  and  cargo  were  settled,  and,  notwith- 
^  standing  repeated  applications  have  been  made 

F  3        N  "to 
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The        *^  to  them  on  the  part  of  the  appearer  for  the 
oETiTUDo.    ,j  gjitne,   have   refused    and   still    do    refuse   to 
June  6ch,     '^  produco  and  return  the  same/' 
ijij.  These    are    the  circumstances  stated  by  the 

master  in  his  affidavit,  and  they  do  not,  in  my 
apprehension  at  least,  render  it  necessary  that  I 
should  enquire  how  far  the  permission  i^in 
to  open  a  case  which  has  once  been  closed, 
comes  within  the  range  of  that  large  discretion 
with  which  this  Court  is  by  its  commission  en- 
trusted. It  might,  perhaps,  within  the  limits  of 
that  very  extended  equity  which  it  is  in  the  habit 
of  exercising,  deem  it  not  improper  in  some  cases 
to  suffer  a  cause  to  be  re-opened.  But  it  certainly 
would  not  do  so  unless  there  existed  very  strong 
reascms  to  shew  the  propriety  of  the  measure.  I 
feel  no  hesitation  in  sayii^,  that  mere  negligence 
or  oversight  would  not  be  a  sufficient  ground  for 
9uch  an  extraordinary  interposition  of  the  autho*' 
rity  of  the  Court.  A  direct  case  of  fraud,  or  some^ 
thing  equivalent  to  it,  must  be  made  out  before  I 
can  suffer  such  a  step  to  be  taken. 

Let  us  see  then  whether  there  be  any  such  ground 
in  the  present  case.  There  has  been  no  fraudulent 
concealment  ot  withiiolding  of  documents.  The 
master  has  sworn,  and  it  is  not  denied^  that  he 
produced  aU  the  papers,  and  delivered  them  over 
to  the  other  parties,  who,  on  their  own  account^ 
and  as  agents  for  Lindbladt  &  Co.  must  be  pre* 
sumed  to  have  examined  and  scrutinized  them» 
They  cannot  now  be  heard  to  say  that  they  acted 
improvidently  and  without  due  caution.  If  they 
did  so  in  point  of  fact,  they  must  abide  by  the  con«> 
sequences  of  their  own  negligence*  All  that  is 
alleged  isi  tibat  they  had  accounts  to  settle  with 

the 
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dw  nadenrrtter^  and  that  the  uadenmtert  denied    ,  "^^ 
that  way  avenge  was  due  uxmo  tht  cargo,  on  the  ...._.... 
ground,  as  it  is  bdieYedt  that  the  ship  was  not  aea-      ^^  ^ 
wortlijrwhen  she  saded,  and  themfare  refbffid  te 


pay  Ae  tnsucaiice.  Why  what  has  this  to  do  miA 
the  settlement  between  them  and  the  master.  Aa 
fior  as  he  is  coneenied  it  is  enturely  r&  mkr  aSas 
acta.  However  right  and  correct  the  judgment 
of  the  iiBsunas  may  he,  the  Court  cannot  look  to 
that  as  its  guide.  It  can  only  consider  Scatty 
Burne^  k  Co,  as  the  agents  of  Lmdbladi  &  Co. 
the  boodholder.  But  suppoMng  that  the  Court 
coald  notice  them  in  any  other  manner,  how  would 
the  aaatter  then  stand  ?  why,  because  the  iaaurem 
refuse  to  pay  themj  therefore  2%ry  wiH  allow  no 
a^eiage  im  the  cargo  in  their  accounts  with  Ae 
vuttter.  But  the  question  again  occurs,  4fid  you 
examine  the  aeocnmta,  and  if  you  did  not,  how  casac 
you  to  settle  them  vdthout examination?  It  is  hardly 
to  be  conceived  that  you  allowed  them  to  be  settled 
without  the  attention  due  to  your  own  security ; 
all  that  you  now  say  is  that  you  are  dissatisfied 
because  others  have  objected  to  them.  The  other 
party,  and  every  body  else  at  all  connected  with  the 
ship,  considered  the  business  to  be  finally  settled, 
and  acted  accordingly.  What  is  there  that  at  all 
leads  to  a  contrary  conclusion.  Why  it  is  said  that 
the  bonds  were  not  given  up ;  but  they  were  de- 
manded and  ought  to  have  been  given  up.  If  pos- 
session had  been  kept  of  the  bonds  for  the  purpose 
of  enforcing  any  farther  demands,  it  ought  to  have 
been  stated  at  the  time  as  the  ground  of  refusal,  but 
tkat  does  not  appear  to  have  been  the  case ;  the  only 
answer  then  was,  that  they  were  in  the  hands  of 

F  4  their 
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The        their  agents  at  Bristol.  The  expence  of  this  second 
FonTiTUDo.     suit  has  been  unnecessarily  and  improperly  incurred. 


jnns  6di,  But  that  is  not  the  whole  of  the  mischief,  for  h^re 
^  ^^'  has  been  a  contract  entered  into  with  other  parties 
for  a  new  voyage,  which  has  been  retarded,  to  the 
inconvenience  and  perhaps  to  the  no  small  loss  of 
those  concerned  in  it  Here  has  been  other  money 
advanced  upon  bottomree,  on  the  supposition  that 
the  ship  was  clear  from  all  former  engagements  of 
the  same  kind. 

I  am  of  opinion  that  there  is  no  ground  in  law 
or  equity  for  the  commencement  or  continuance 
of  these  proceedings;  and  I  think  that  I  shall  not 
do  justice  between  all  parties  unless  I  condemn 
Messrs.  Scott^  Bume,  &  Co.  both  in  the  costs  of 
the  master,  and  of  the  holder  of  the  bond  granted 
at  Bristolj  and  also  in  two  months  demurrage; 
and  I  do  condemn  them  accordingly. 
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SIR  PETER,  Garlick. 

^HIS  was  the  case  of  a  British  ship,  which     June  13th, 
sailed  with  a  cargo  of  fruit  on  a  voyage  from  ^^   \  ^'^^ 
Malaga  to  London^  and  was  captured  by  an  Ame^  »»<»»  f"""  the 
rkm  privateer,  the  commander  of  which,  after  for  eieniooa  in 
taking  out  a  part  of  the  cargo,  made  a  present  IhTddpi^ 
of  the  remainder  to  Thomas  Garlicky  the  British  "'^^* 
fliaster,  on  condition  of  his  bringing  the  crews 
of  some  other  prize  vessels  to  England :  Garlick 
and  his    own    crew,    consisting    of  three   men 
besides    himself,   and    also   the  crews   of  s<»ne 
other  British  ships,   about  20  in  number,  were 
then  put   on  board  the  vessel,    and    she    pro- 
ceeded to  Faimouih.  In  the  course  of  the  voyage, 
the  vessel  sprang  a  dangerous  leak  in  her  bottom, 
and   it    became    necessary  to   set  three  pumps 
to  work,  '  and  to   clear    away  the  cargo  from 
the  hold,  in  order  to  stop  the  leak.      On  her 
arrival  at  Fabnauth,  which  she  reached  with  con- 
siderable difficulty.  Garlicky  the  master,  claimed 
foir  himself  a   salvage    for  recapture    from  the 
enemy,  and  with  the  remainder  of  the  persons 
on  board,  a  civil  salvage  for  their  exertions  in 
bringmg  the  vessel  to  England.     Two   actions 
were  entered :  One  in  the  Instance  Court  for  the 
civil  salvage  ;  and  the  other  in  the  Prize  Court  for 
the  salvage  on  recapture  from  the  enemy.    The* 
value  of  the  ship  and  cargo  wa3  admitted  to  be 
^1,034  14/.  U. 

The 


L 
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Sir  PITH.        The  Court  said,  I  shall  give  the  master  ^^30, 


T"   and  his  expences ;  and  jPlOO  amongst  the  others 

1815.  '     for  the  services  they  performed :  I  shall  likewise 
allow  them  their  expences. 


LONDON,  Brown. 


jmte  i3!h,     ^HIS  was  also  the  case  of  a  BriHsk  ship  and 

**^*ao-  carg^>  c^tured  by  an  American  privateer,  the 

nation  fimn  the    captain  of  wluch  Offered  to  restore  the  ship  and 

*"^^'  cargo  to  the  master,  on  condition  of  his  drawing 

a  bill  for  jf  1,000,  payable  in  Latukm.  The  master 
accepted  the  restitution  on  these  terms,  and 
accordingly  drew  a  bill  to  that  amomit ;  but  took 
care  to  send  advices  to  London  in  time  to  prevent 
payment  of  it.  A  demand  was  now  made  by  him 
for  salvage  on  tiie  cargo,  as  recaptured  from  the 
enemy.  TTie  value  of  the  cargo  was  stated  to  be 
imoi  £\,500  Xo  £%000. 

The  Court  gave  ham  one  tenth,  and  his  expeooM* 
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ELLIOTTA,  Master's  Name  unknown. 

(Instance  Court)  "^"Jgi*^*' 

'T'HIS  was  the  case  of  a  British  ship  and  cargo^  a  mdetjgWan 
which  was  discovered  by  His  Majesty's  sloop  S^'Sill^iSiig 
PMlofML  on  the  10th  oii  September  1813,  lying  near  *°  ^•"^ 
the  sh^e,  about  two  leagues  to  the  westward  of 
the  port  otAbnaMnen  in  iSpoim  having  all  h^r  ggjk 
loose  and  tonu  and  her  main«top»tnast  lying  over 
tEe  side.     Although  it  was  then  blowing  very  hard» 
Captain  Shaw^  the  commander  of  the  PMUmelj  inu 
mediately  proceeded  in  one  of  his  boats  to  the  as- 
iiistance  of  the  vessel>  but  on  approaching  the  shore 
was  hailed  by  Mme  armed  Spaniards^  who  ordered 
him  not  to  attempt  going  on  board,  as  the  vessel 
was  placed  under  their  custody,  by^^LejHjpr^me 
junto  of  health,   who  had  directed  that  no  com- 
municatioti  whatever  should  b^  aHowecTrriikJiBrT 
but  th&t  the  piecesshould  be  burnt  as  thev  might 


tSftiak  trom  her,  it  being  subjected  that, 

ijafected  with  the  plague,  having  drifted  on  Awe 

'on'Segtrof  /a^pgmAy yijhouTalK^^ 

^n  boards    Captain  Shaw  and  the  master  of  the 

IPWemelf^  notwithstanding    the  menaces   of  the 

Spaniards,  succeeded,  although  at  considerable  risk, 

owing  to  the  state  of  the  weather,  in  getting  on  the 

deck  of  the  vessel,  and  found  in  the  cabouse  some 

torn  sheets  of  an  Eff^Ush  log^  by  which  it  appeared 

that  she  was  the  EUiotta  fboto  Landim  bound  to 

Minorca,  and  also  one  sheet  of  a  French  log  for 

the  16th  of  August  181S,  by  which  they  learnt  that 

she  had  on  that  day  been  captured,  off  Alicante  by 

vJajferTXaptaifl  iS*«w  then  returned 

on 
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The         on  board  the   Philomel,  and  caused  her    to  be 
anchored  as  near  the  ^Elliotta  as  possible,   and 


June  13th,     sent  his  boats,  with  a  number^  Qf  officers  and 
1815  *"  *  * 

men,  to  clear  the  Elliotta,  and  to  save  whatever 

they  could :  he  also  prevailed  with  the  Spanish  offi- 
cer of  health  to  allot  a  small  space  of  ground^  on 
the  beach  for  the  reception  of  the  cargo,  which  he 
carried  on  shore  in  his  boats,  through  a  heavy  an4 
dangerous  surf^  and  then  placed  guards  over  it  for 
its  security.  He  afterwards,  by  great  exertion,  ^ot 
the  vessel  afloaLjitte^  her  with  stores  from  hisown 
8ioog4_  and  began  to  reship  the  cargo,  when  he  re- 
ceived an  express  from  the  captain  general  of  the 
marine  at  Carthagenoy  ordering  him  to  desist,  and 
to  forward  to  him  all  the  papers  and  documents 
to  enable  a  Spanish  court  of  admiralty  to  decide  on 
the  national  character  of  the  vessel.  Captain  Shaw^ 
•through  the  means  of  the  British  consul,  made  a 
strong  representation  of  the  dangerous  state  in 
which  the  ship  was  lying,  and  obtained  permission 
to.  reship  the  cargo,  but»  upon  condition  jthaLhe 
;"  should  bring  it  to  Carthagena,  which  he  accordingly 
did.  When -titere-y  he  succeeded  in  pro.vingto  the 
satisfaction  of  the  Spanish  authorities  that  the  pro- 
perty was  British^  and  prevailed  upon  them  to 
place  it  at  his  disposal.  Having  thus  got  full  pos- 
^ssion  of  the  property,  he  proceeded  with  it  to 
Alicant,  and  delivered  it  up  to  the  agent  for  Lloyd* s 
resident  at  that  port,  by  whom  it  was  afterwards 
y  sold  for  the  benefit  of  the  insurers.     The  value  of 

^>.£: —  the  property  saved  was  if  2,200. 

Judgment. 
Sir  William  Scott. — ^I  think  the  facts  of  this  case 
contain  every  dc^eejofmerit.  that  can  possibly 

arise 
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arise  in  a  salvage  service.     Here  was  great  danger         The 
from  the  state  of  the  weathefT  and  the  situation  in     ^''"^^^^ 
which  the  ship  was  placed, — here  wa&^  an  armed      june  i sih, 
'flJl'L'tf  Oil  the  beach,  ready  to  oppose  the  measures        *  ^^' 
which  it  was  necessary  to  pursue  for  the  preserva- 
tion of  the  property,  and  here  was  another  danger  of 
an  ^extraordina^y  nature,  the  fear  of  a  pestilential 
disorder,  on  account  of  w^>Tf!^  '^  ^^g  gnpp^gp/1  the 
vessel  arid  cargo  had  been  abandoned.  It  is  impos- 
sible that  more  good  conduct  can  have  been  dis- 
played in  any  case  than  Captain  Shaw  and  his  men 
have  exhibited  throughout  this  transaction.     They 
directed  their  attention  and  labours  in  the  best  pos* 
able  manner  to  preserve  the  property  from  the 
violence  of  the  elements, — ^took  great  care  of  it 
afterwards ;  and  finally,  with  great  prudence  and 
discretion,  handed  it  over  to  the  person  most  pro- 
per to  have  the   custody  and  management  of  it. 
This  is  not,  it  is  true,  precisely  a  case  of  derelict, 
but  it  is  as  nearly~so^s  possible,  and  I  tEih¥l  am. 
bound  to  give  quite  as  large  a  remuneration  as  I 


sboulcl  have  done  if  it  had  "15een  a  case  of  derelic^, 
T  shall  give  the  salvors  a  moifify  ^^  ^^^  pmpprty. 


•  »  a  w4 
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HARMONT,  NoRHAN. 

•Ny  31K.     T*HIS  was  the  case  of  a  British  ship  with  ft 
*"'•  cargo,  which,  in  the  prosecution  of  a  voyage 

Of  Lmbl*it7h^  ^^  Oporto  to  London^  wa»  captured  off  Cb/ie 
l^rfS.^*/   Finisterre,  on  /A^  2rf  qf  March  lasthy  the  Americm 
«prixt,»ithoiigh  privateer  Jom^  Munroe,  under  the  command  of 
We  bee^n'^r     Davtd  WilUoms^  who  took  out  the  master  and  the 
th^epi^H^M    ^^st  of  the  crew^  ^xc&^t  John  Nekon  the  mate, 
rfhlSlS^"  ^^^  ®^'^*'  ^^  American  prize  master  and  one  other 
atmcyofpeace.  Amerkon  and  five  -FrewcAmc^  on  boards  with  di- 
rections to  take  the  vessel  to  some  port  in  the 
United  States  of  America,    On  the  9.ith  qf  the 
same  month.  Nelson  the  mate,  having  previously 
ascertained  that  the  Frenchman  would  not  oppose 
hini^  cut  down  the  prize  master  with  a  hatchet 
and  threw  him  overboard,  leavii^  the  other  Ame^ 
rican  to  suppose  that  he  had  accidentaUy  fidlen  into 
the  sea.    NeUon  then  brought  the  ship  and  cargo 
to  England,  and  on  the  IStfa  of  April  they  were 
arrested  at  his  suit  in  a  cause  of  salvagc^i  by  reason 
of  recapture    from  the  enemy.     A   claim  was 
given  for  the  ship  as  the  property  of  William  WiU 
Uamson  and  George  Norman,  respectively  British 
subjects,  and  for  the  cargo  as  belonging  to  Messrs. 
Sanderson  and  Lynch  of  London.    On  the  6th  of 
May  the  Court  decreed  restitution  to  the  claimants 
on  the  payment  of  the  sum  of  jf  1,390  to  the  salvor, 
being  the  tenth  part  of  the  value  of  the  ship  and 
cargo. 

.   On  the  S6th  of  May  a  claim  was  given  in  on 
behalf  of  D<md  Williams,  the  commander  of  the 

American 
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AmcHcan  privateer,  allying  that  the  vessel  had        The 
been  taken  as  prize  by  him  ofi  «^  a</ <2/*JfarcA  last,     "^*''^'^^- 
in  latitude  42^  north,  and  longitude  li"  vrest,  within     j^  ^^^ 
the  period  prescribed  for  captures  by  the  late        *^'^* 
Treaty  *  of  Peace  between  Great  Britain  and  the 
United  States  of  America^  and  had  been  retaken 
on  Oie  i4»ih  qf  the  same  months  in  latitude  4^  47' 
north,  and  longitude  SS""  IS'  west,  after  the  period 
^edfied  in  the  said  treaty  fw  the  termination  of 
captures  in  that  IsUitude  and  longitude.    It  was 
also  alleged  on  behalf  of  the  Awierkan  captor,  that 
no  proceedings  had  been  instituted  by  the  re-captor 
to  bring  the  ship  and  cargo  to  adjudication  as 
priee.      A  monition  was  decreed    agsinst  Joku 
Nelson  in  special,  and  all  others  in  general,  to 
proceed  to  the  adjudication  of  the  ship  and  cargo, 
and  the  ship  itsdf  was  arrested.     Monitions  were 
also  served  on  t2ie  owners  of  the  ship  and  cargo, 
on  the  proctor  for  Jokn  Nelson^  (he  being  absent 
from  the  country),  and  in  the  usual  manner  on 
the  pilars  of  the  Roifal  Exckar^ge.    The  tenor  of 
the  monitions  was  to  call  upon  the  parties  to  shew 
cause  why  the  Hamumy  should  not  be  decreed  to 
be  released  from  the  reciqpture,  as  having  been 
efiected  after  the  time  specified  in  the  Treaty  of 
Peace  for  the  termination  of  hostilities,  and  why 
the  same  should  not  be  delivered  up  to  the  claim* 
ant  on  behalf  of  the  American  captor. 

Axi  appearance  was  given  under  protest  for  the 
British  owners }  and  it  was  submitted  on  their 
behalf  duit  the  Court  had  no  authority  to  take 
cogaizance  of  the  cause,  and  could  not  try  the 

question  as  to  the  recapture  of  the  ship  and  cargo 

^ ■  ■      ■       — — ~^        ' 

*  For  the  clause  of  the  Treaty,  vide  p.  bj. 

from 
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The         from  the  American  prize  master ;  the  same  having 
^*''^''^'    been  effected  after  the  period  fixed  by  the  Treaty  of 
<^«^3i«t.      Peace  for  the  cessation    of  hostilities  between 
'''^'        Great  Britain    and   America^    and  when    Great 
Britain  was  at  peace  with  all  the  world ;   that  the 
Prize  Court  of  Admiralty  has  no  jurisdiction  to 
take  cognizance  of  any  seizures  made  upon  the 
high  seas  during  a  time  of  profound  peace,  but 
that  its  authority  is  limited  to    the  entertaining 
questions  of  prize  arising  out  of  captures  or  re- 
captures   made  by  British    subjects  during  the 
continuance    of   hostilities ; — that    no  American 
could  maintain  a  suit   or  action,   in  any  British 
court  of  justice,  whilst  war  subsisted  between  the 
two  countries  ;  and  after  the  conclusion  of  peace, 
by  which  alone  an  American  could  obtain  a,  persona 
standi  in  a  British  court,  no  question  of  prize  c^ 
war  between   Great  Britain  and  America  could 
arise,  any  seizure  by  the  subjects  of  either  nation 
after  the  conclusion  of  peace,  and  the  time  limited 
in  the  treaty  of  peace  for  making  captures,  not 
being  in  the  nature  of  prize,   nor  cognizable  as 
such  in  a  court  .of  admiralty  having  prize  juris- 
diction. It  was  likewise  submitted,  that  whatever 
authority  the  court  might  have  possessed,  had  been 
exercis^  by  the  decree  granting  restitution  of  the 
ship  and  cargo  to  the  British  claimants,  on  payment 
of  salvage  to  the    recaptor,   which    decree    was 
binding  up6n  all  parties,  and  that  the  judge  had  no 
power  to  alter  or  reverse  it;    but,  that  if  any 
persons  felt  themselves  aggrieved  or  injured  by  the 
decree,  they  might  resort  for  redress  to  the  High; 
Court  of  Appeals  in  Prize  Causes,  and  to  no  other 

court  whatever. 

Appli- 
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Application  was  also  made  on  behalf  of  the  Britisk        iu 
owhers  to  the  Court  of  Chancery,*  by  petition,  pray-     "^*''^*^- 
ingthat  a  writ  of  prohibition  returnable  in  the  Court     jufy  $i^, 
of  Kmg's  Bench  might  issue,  directed  to  the  Right       '''^' 
Honourable  the  Judge  of  the  Admiralty  Prize  Court, 
to  prohibit  him  from  further  proceeding  or  holding 
plea  before  him,  in  any  manner,  touching  or  con« 
ceming  the  premises.      On  the  26th  of  JtUy  the 
Vice  Chancellor,  before  whom  the  petition  was  heard, 
by  direction  of  theLordChancell(»*,  intimated  it  to 
be  his  opuiion  that  the  prohibition  ought  not  to  be 
granted,  and  two  days  aiterwards  said  he  had  seen 
no  reason  to  change  the  opinion  he  had  before  ex- 
pressed, and  the  petition  was  accordingly  dismissed. 
A  written  communication  to  this  eftectw  ason 
the  same  day  made   by  the   deputy  registrar  of 
the  court  to  the  deputy  registrar  of  the  admiralty 
court 

When  the  case  was  a^n  brought  before  the 
Court,  the  Judge  observed  that  it  .was  proper  the 
communication  received  from  the  Court  of  Chancery 
should  be  recorded,  and  it  was  accordingly  entered 
in  the  registrar's  book. 

The  Judge  said,  I  shall  certainly  overrule  this 
protest,  as  I  do  not  now,  nor  ever  did,  entertain 
the  slightest  doubt  of  the  power  of  the  Court  to 
entertain  the  question.  And  as  to  the  decree  of  res- 
titution upon  salvage,  which  was  before  made  by 
the  Court,  that  I  think  ought  to  have  no  efiect.  So 
far  as  the  American  captor  is  concerned,  it  was 
alto()rether  res  inter  alios  actOf  and  therefore  cannot 

*  Vide  1st  Maddock,  p.  15.  ex  parte  Lynch  and  another. 
VOL.  !!•  G  be 
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be  bmdhig  upon  him.  Th€  Judge  then  ] 
to  pronounce  the  fonnter  decree^  bj  which  the  tiap 
<M|^  3nt»  and  cargo  had  been  restored  on  payment  of  aaiyage^ 
'  ''-  to  be  of  no  force  a»diralidity,  «id  by  hia  final  in. 
terlbcutory  decree  ordered  the  ship  and  cargo  to 
be  released  from  the  recapture  thereof  and  to  he 
delivered  up  tb  the  dainiant,  tm  behalf  of  Dmn4 
WilUams^  commander  of  the  Ameriem  private  ship 
irf'war  James  Monroe. 
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WOODROP-SIMS,  Jones. 
(Instance  Conrt.) 

THIS  was  a  cause  of  damage  at  ibe  instance  of  Niuemtemu, 

Thomas  Potts  and  George  Teyhry  the  oMmers       '^'^' 
of  the  brig  Industry y  against  the  above  ship  the  .'^kS 
fToodrep^Sim,  her  tackle,  &c.  Si^ 

veneb  running 

On  the  part  of  the  complainants  it  was  stated^  ^^f  ^^^ 

that  the  Industry f  being  a  brig  of  the  burthen  of 

ej^ty-niKe  tons,  sailed  on  the  12th  of  Ma^  from 

Sunderkmd  with  a  cargo  of  coals  for  some  port  in 

the  wert  of  England^  and  that  about  two  o'clock 

in  the  morning  of  the  19th  of  Magf^  being  off  the 

South  Foreland  which  bore  west-south*west^  distant 

about  a  mile  and  a  half,  with  the  wind  ahouiwest- 

nofrik^aest^  and  steering  a  sou^^^ouest  course  close  by 

the  mnd^  and  on  the  starboard  tackt  the  JFoodrop^ 

was  observed  di)out  three  hundred  yards 

rwming  to  the  norA-east  with  a  free  wimL 

That  the  master  and  crew  of  the  brig  perceiving 

that  the  ship  continued  her  course,  and  that  if 

it  was  not  altered  she  would  come  direct  upon 

them,  called  out  several  times  as  loud  as  pos* 

siUe,  but  no  notice  was  taken  of  their  hailing, 

and  the  JFoodrop-Sims  came  on  board  the  brig 

and  stove  in  her  larboard-side,  and  she  sunk  almost 

immediately,  the  crew  of  the  brig  having  just  time 

to  save  diemselves  on  board  the  Woodrop-Sims. 

That  the  loss  of  the  Industry  and  her  cargo  was 

o  S  '   occasioned 
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The         occasioned  by  the  ne&rli/srence  or  want  of  skill  of 

WoooROp.  •  \  «^^ 

Sims.       the  master  and  crew  of  the  Woodrop'SimSy  and  by 
the  want  of  a  good  look-out  on  board  liiat  ship. 

On  the  other  side  it  was  stated,  that  the  Wood- 
rop-SimSf  being  an  American  vessel  of  the  burthen 
of  five  hundred  and  twenty  tons,  sailed  from  Phi- 
ladelphia  in  April  1S15\  bound  for  London ;  that 
on  the  18th  of  May  ^he  arrived  in  the  English 
channel  and  took  a  pilot  on  board,  and  at  about 
three  o'clock  a.m.  of  the  following  day,  when 
sailing  into  the  Downs  with  the  'wind  at  north-west, 
blowing  a  moderate  breeze,  and  steering  norths 
east  by  norfft^  the  pilot  and  the  men  composing 
the  starboard  watch,  discovered  a  brig  on  the  lee 
bow  coming  directly  towards  them  ;  that  the  pilot, 
who  was  standing  on  the  poop,  ordered  the  helm  to 
be  put  hard  to  starboard,  in  order  to  clear  the  brig, 
which  was  accordingly  done ;  that  the  pilot  theq 
ran  forward  to  the  forecastle  of  the  ahip,  and  hailed 
the  brig  to  put  her  helm  hard  to  starboard;  that  the 
brig  did  not  do  so,  but  |m/  it  hard  to  port,  whereby 
she  was  immediately  brought  under  the  bows  of 
the  Woodrop-SimSj  and  in  about  fifteen  minutes 
afterwards  sunk ;  that  the  loss  of  the  brig  was 
not  occasioned  by  any  improper  conduct  or  want 
of  skill  of  those  on  board  the  TFoodrop'Sims,  but 
by  the  negligence  of  the  master  and  crew  of  the 
Industry,  and  by  the  want  of  a  good  look-out  on 
board  that  brig, 

'    The  Court  was  assisted  by  two  of  the  elder 
brethren  of  the  Trinity  House. 

JUDG- 


,? 


High  court  of  admiralty.  85 

Judgment.  The 

Sir  mmam  Scott.— Thin  is  one  of  those  unfof-     ^^.^j;;;'- 


tunate  cases  in  which  the  entire  loss  of  a  ship  and  ■ 

cargo  has  been  occasioned  by  two  vessels  running  ^^"^'^^^^^^^^ 

foul  of  each  other. 

There  are  four  possibilities  under  which  an 
accident  of  this  sort  may  occur.  In  tlie  first  place, 
it  may  happen  without  blame  being  imputable  to 
either  party ;  as  where  the  loss  is  occasioned  bya 
storm,  or  any  other  vis  major :  In  that  case,  the 
misfortune  must  be  borne  by  the^arty^  on  whom  it 
happens  to  Jight ;  the  other  not  being  responsible 
to  him  in  any  degree. — Secondly,  a  misfortune  of 
this  kind  may  arise  where  both  parties  are  to 
blame;  where-  there  has  been  a  want  of  due 
diligence  or  of  skill  on  both  sides :  In  such  a  case, 
tEe  rule  of  law  is^that^  the  loss  must  be  appor- 
tioned between  them,  as  having  '  been  occasioned 
by  the  fault  of  both  of  them.— Thirdly,  it  may 
happen  by  the  misconduct  of  the  suffering  party 
only ;  and  then  the  rule  is,  that  the  sufferer  must 
bear  his  own  burthen. — ^Lastly,  it  may  have  been 
the  fault  of  the  ship  which  ran  the  other  down  ; 
and  in  this  case  the  injured  party  would  be  etititled 
to  an  entire  compensation  from  the  other. 

It  frequently  happens  in  cases  of  this  kind,  that 
there  is  great  discordance  of  evidence  as  to  the 
facts  upon  which  the  Court  has  to  form  its  decision. 
The  tenstimony  of  the  witnesses  is  apt  to  be  dis- 
coloured by  their  feelings,  and  the  interest  which 
they  take  in  the  success  of  the  cause;  and  the 
Court  too  frequently  has  to  decide  upon  great 
diversities  of  statement   as    to   the   courses  the 

G  tJ  vessels 
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Wood  sot- 
Sims. 

1815. 


vessels  were  steering,  or  the  quarter  from  which 
the  wind  was  Uowiog  at  the  time  wfaea  the  accident 
occurred*  In  the  present  case,  I  am  in  a  great 
measure  relieved  from  all  d^eulties  of  this  kind* 
and  it  is  not  at  all  necessary  for  me  to  pay  ai^ 
minute  attrition  to  the  conflictiag  testimony  of 
the  witnesses  respecting  the  wind ;  for,  I  under- 
stand it  to  be  the  opinion  of  the  gentlemen  (thie 
Trinity  masters)  by  whom  I  have  the  good  fortune 
to  be  assisted  on  this  occasion,  that  the  state  of 
the  wind,  as  dqiosed  to  on  one  side  and  on  the 
odier,  does  not  difier  so  materially  aa  to  make  any 
difference  in  the  measures  which  ought  to  have 
been  pursued  for  the  avoidance  of  thia  unfortunate 
accident.  I  am  also  relieved  from  any  very  minute 
attention  to  the  testimony  of  the  witnesses 
respecting  the  look-out  which  was  kept  either  m 


oiie  ship  or  the  other ;  because,  however  different 
the  representation  in  this  respect  may  be,  there 
was,  at  all  events,  abundance  of  time  after  the 
discovery  of  each  other  to  have  taken  precau- 
tionary measures  for  avoiding  the  accident.  The 
miafortunewhidi  occurred  must  not  be  attributed;, 
therefore  to  what  took  place  befote  the  vessefe 
perceivea  each  other ;  but  was  consequential  upon 
what  occurred  afterwards. 

This  state  of  circumstances  raises  a  question  or 
two  of  professional  skill,  upon  which  y<^,  gentlemen, 
(addressinghimself  tothe  TWitii^ masters),  will  have 
to  decide.  It  is  incumbent  on  you  to  determitie 
whether  proper  measiues  of  precaution  were  taken 
by  the  vessel  which  unfortunately  ranthe  otherdown. 
The  law  imposes  upon  the  vessel  having  the  wind 
ftees  the  obligation  of  taking  proper  measures  to 

get 
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get  out  of  the  way  of  a  vessel  that  is  close-hauled^        The 
and  of  shewing  that  it  has  done  so,  if  not»  the     ^8?ms?^ 
owners  of  it  are  responsible  for  the  loss  which  ■ 
ensues.     This,  therefore,  is  the  first  point  upon     ''''^^^^* 
which  the  Court  request  to  be  favoured  with  your 
opinion.    If  you  shall  thkik  that  the  proper  pre- 
cautions were  taken  by  the  persons  on  board  the 
^oodrop-Sms.  then  it  will  become  necessary  to 
enquire  whether  these  measures  were  counteracted 
and'defeatednby  Improper  measiu-es  taken  by  those 
on  board  the  other  ship.   Upon  these  points,  gen- 
tlemen, Tshall  rely  on  your  judgment. 

■ 

The  jyinity  masters  expressed  their  o]Mnion,  that 
the  Woodrop^Sims  was  to  blame,;  that  she  had 
the  wind  free,  and  ought  to  have  got  out  of  the 
way* 

The  Court  pronounced  its  sentence  accordingly, 
and  referred  the  settlement  of  the  amount  of 
loss  to  the  registrar  and  merchants. 


g4 
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GENOA  and  SAVONA. 

Kovemier%7ih,  'PHE  towns  of  Gcnoa  and  Savona  were  taken  in 
*^'^-  the  month  of  April  1814  by  His  Majesty's  sea 

being  Ai  d^,  and  land  forces  under  the  command  of  Lord  Wit^ 
"M^T^i^^  Bentick  and  Sir  Ed-u)ard  Pellew,  and  th« 
firing  on  the       shipping,  ordnancc,  &c,  &c.  there  seized  have  since 

land,  IS  not  en-  *^*^     O'  ^-i^ 

titled  to  shire  in  been  Condemned  m  the  Court  of  Admiralty,  the 
feosilniratuck  whole  property  being  subject  to  His  Majesty's 
wiJh'wWdi'th'e'  direction  for  distribution  amongst  the  captors.  A 
hasnoconcen     sugTCstion  havinfi;  been  made  by  the  agents  of 

or  communi*  ^^  ^  j  o 

catioiu  the  actual  captors  that  His  Majesty's  ship  Pompee 

would  not  be  allowed  to  participate  in  the  be- 
nefit arising  from  the  capture,  a  memorial  was 
presented  by  Sir  James  Athol  Woodj  the  commander 
of  that  vessel,  to  His  Majesty  in  Council,  praying 
that  the  Pompee  might  be  included  in  the  list  of 
the  vessels  entitled  to  share,  or  if  doubts  were 
entertained  of  her  claim,  that  leave  might  be  given 
for  the  usual  measures  to  be  taken  in  the  Couil  of 
Admiralty  to  establish  her  right  The  Lords  of 
the  Treasury  signified  their  pleasure  to  the  King's 
Proctor  that  Sir  James  Athol  Wood  might  be  at 
liberty  to  prefer  the  claim,  and  the  King's  Proctor, 
on  behalf  of  His  Majesty,  consenteil  accordingly. 
An  allegation  was  now  offered  setting  forth  the 
interest  of  the  Pompee. 

Judgment. 
Sir  William  Scott — This  case  is  brought  here 
by  a  reference  from  His  Majestj^s  government, 
and  now  comes  before  the  Court  on  the  admission 

lo  of 
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of  an  allegation  setting  up  a  claim  of  joint-capflure       oinoa 
on  behalf  of  His  Majesty's  ship  Pompee.    The  first      savoSa. 
article  is    introductory   to  the  others,  and  con- 


tains a  sort  of  historical  account  of  the  trans-  ^^''^'^^^^^ 
action,  without  which  the  remaining  parts  of  the 
allegation  would  be  scarcely  intelligible*  There- 
fore, if  the  remaining  artides  are  proper  to  be 
admitted,  I  think  this  article  must  also  be  deemed 
ible. 
The  history  it  narrates  is  this :  *'  That  in  the 
early  part  of  the  year  1814,  Lord  William 
Bentick  and  Sir  Edward  Fellerv  Bart,  (now 
^'  Lord  Exmouth)  the  commanders  in  chief  of  His 
Majesty's  military  and  naval  forces  in  the 
Mediterranean  Sea^  fTojected  an  expedition  to 
^<  the  coast  oi  Italy ^  to  be  more  especially  directed 
against  Genoa  and  other  towns  of  the  Genoese 
territoiy;  and  the  necessary  arrangements  for 
the  same  having  been  made,  a  body  oiBritish^ 
and  foreign  troops  in  the  British  service,  pro- 
«  ceeded  from  the  island  of  Sidly  to  Leghorn^ 
^  where  they  effected  a  disembarkation  in  the 
'  ^'  latter  end  of  the  month  of  March  of  the  same 
**  year, .  and  immediately  advanced  towards  the 
^^  Genoese  territory,  the  said  troops  being  under 
'*  the  immediate  command  of  the  said  Lord  fVU- 
**  liam  Bentick^  and  being  aided  and  assisted  on 
««  the  coast  by  a  squadron  of  His  Majestjr's  ships 
**  of  war,  under,  tfie  orders  of  Sir  Josias  Rowley 
^*  Bart,  commander  of  His  Majesty's  ship  the 
'*  America^*  .  In  the  second  artide  it  is  pleaded, 
that  previous  to  the  sailing  of  the  said  troops 
from  Sicify^  the  said  Lord  JViUiam  Bentick  being 
desirous  of.  obtaining  an  accession  of  force  to 
-  * .    '  *      "  that 
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CiKOA  ^  thftt  which  he  cduld  take  from  thence^  madt 
Sa^a.  '^  application  to  General  Gfirtftm,  conunander  of 
^  His  Majestj'B  forces  in  Caiabmaf  to  tend  him 


^<  municated  the  nme  to  ihe  said  Sir  Edm»^d 

**  Pellew^  on  or  about  the  26th  .of  March  ^lis- 

*^  patched  His  Mayetty'a  ship  Pampee^  Sir  James 

^<  ^t&o/  ITooi/  commander^  vitili    some    empty 

«'  transports  and  victuals,  from  Malum  in  the 

**  island  o(  Minorca  to  T^arragcna^  £br  the  purpose 

«<  of  their  conviqwice,  and  vith  instjuctiooa  to 

•*  the  aidd  Sir  James  AAcI  Wood  to  place  himself 

^  under  the  orders  of  ReaiuAdminl  HaUcfmeUi 

^*  commanding  His  Majesty's  dbipa  at  that  place«'* 

And  the  tftlid  article  goes  on  to  plead  '*  that  His 

^  Majestf's  ship  Pmaph^  with  tlie  transports  and 
<«  victuallers,  accordinglyp«o6eededlhr21sn^i||rona» 

«<  and  upon  their  arriind  there  a  di^km  of  troops 
«'  to  tfie  amount  of  1,5€0»  then  wnder  the  eom- 
^  mand  of  Major  Geneva)  Covnt  JMtaur^  were 
V  embarked  on  board  thnreoi^  and  with  iriiieh 
'<  they  sailed  from  Tarragfma  an  or  about  the 
^  9th  day  ofi^f»*»2;  the  said  SivjMTiii/teflPoe^ 
^  being  directed  by  an  order  from  the  said  Rear- 
<<  Admiral  J9MIm^tf  to  proceed  to  L^fkam  and 
**  consult  with  Lord  ft^lUam  Bmtkk  respecting 
*^  the  disenfrbarkatiMi  lof  the  said  troops."    Now 
fttmi  this  statement  it  does  notift  ail  appear  that  the 
Pohypee  was  to  compose  part  of  the  force  destined 
to  act  either  gemraOy  against  Ike  coasts  ailtafy, 
or  jportfcttfjb*^  tfgamrt  this:  to^  pfGdMaandits 
dependencies.    Hie  aHegation  pnmeeds  to  state 
that '« on  the  lyili  of  the  saidmsstth  a£  Jfril'IIis 
*'  Majesl^^s   said  Mf  ftompit  and    tramports 

"  arrived 
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<<  arrived  ndthiii  sight  o£  Genoa,  and  in  the  aftei'-      gima 
^  noon  of  that  day  «  firing  iras  there  dbtincdy      sa^a. 
^  teen  and  Jieard firom  on  board  tiiePomp^;  that 


I  « 


**  aaeb  firing  was  an  attack  which  had  been  made  ^""^^^^^^ 
<'  on  Genoa  by  the  aforesaid  troops  und^  the 
^^  command  of  Lord  WilUam  Benttck,  which  had 
advanced  against  it  from  Leghom,  and  the 
^^  aforesaid  squadron  under  the  orders  of  Sir  Josias 
^^  JRosooleyf  reUiforeed  by  the  arrival  of  His  Ma- 
^^  jesty's  ship  Caledonia  with  Sir  Edward  PeUeto 
^  on  boaixL''  On  this  statement  it  appears  that 
the  Pompde  had  very  litUe  connection  and  no 
direct  communication  with  the  fleet  which  was 
engaged  in  the  attack.  The  business  of  Sir  James 
Atkol  was  to  proceed  to  Leghorn,  and  consult 
^th  Lord  WilUam  BenHck  respecting  the  disem* 
barkation  .of  the  troops  on  board  the  Pomp^.  He 
did  not  and  coold  not  at  all  know  that  Lord  WURam 
JBen/kk  was  in  the  neigkbourfaood  of  Genoa.  It 
^ns  at  Leghorn,  and  not  at  Ge$ioas  that  he  was 
gl^mgto  xekhiaXf  for  it  was  there  that  he  expected 
tofiBdhinu  It  is  impossible  that  he  should  have  gene 
On  tol^ghorm  in  seardi  of  Lord  fPiUiamBenlick,  if 
ha  had  suspected  that  his  lordship  and  Sir  Edward 
PHkw  were  in  person  directing  the  attack  against 
Gemoa :  8vc  James  AAol  conld  not  have  known 
that  the  firing  which  he  heard  proceeded  frmn 
th^  forces^  or  he  never  would  have  gone  on  to 
JjCghom.  The  article  goes  on  to  plead,  that  ^'  on 
^^  the  leUowing  day,  a  eummons  for  the  surrender 
'*  of  the  Btid  town  was  sent  to  the  commandant 
^*  by  the  said  Lord  WilUam  BenUck  and  Sir 
Mdmatfd  PieUew;  and,  after  some  negociation, 
terms  of  capitulation  were  agreed  to  i  and  that  at 

f*  the 


€€ 

<< 
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osMOA       ^*  the  time  of  sending  the  said  summons,  and  of 

savoka.      **  *^®  terms  of  capitulation  being  agreed  to,  His 

-  "  Majesty's  said  ship  Pampee  and  transports  were 

'^^"'llSii?^*  *^  in  sight  of  and  seen  by  the  enemy  at  Genoa  ; 

<<  and  in  such  summons  the  said  Lord  William 
*^  Bentick  and  Sir  Edward  PeUeiw  represented 
their  expectation  of  being  momentarily  joined 
by  a  great  augmentation  of  force,  thereby 
*'  meaning  the  said  ship  Pampee  and  transports, 
*<  Mdth  the  troops  embarked  therein ;  and  that  by 
«  reason  thereof,  and  of  the  circumstances  before 
«  pleaded.  His  Majesty's  said  ship  Pompee  was 
«  acting  in  concert  widi  and  afforded  encourage- 
<<  ment  to  the  said  Lord  WUUam  Bentick  and 
'*  Sir  Edward  Pellew,  and  the  troops  under  their 
*<  command,  and  created  intimidation  to  the 
**  enemy,  and  accelerated  the  surrender  of  the 
^'  said  town."  Why  as  to  the  summons  of :  sur- 
render,  and  the  capitulation  which .  followed.  Sir 
James  Athol  kaevr  just  nothing.  Had  he  known 
that  these  commanders  were  engaged  in  this  suc^ 
ceasful. operation,  he  never  would  pursued  as  -  he 
did  his  destination,  without  communicating  with 
them :  and  as  to  the  acting  in  concert  with  and 
ftffdrding  encouragement  to  Lord  WiJUam  Bentick 
and  Sir  Edward  PeHew,  and  their  troops,  it  does 
not  appear  from  the  statement  that  Thei/  knew  of 
the  Pompe^s  presence,  or  that  the  Pomph  was  at 
all  cognizant  of  Theirs. 

The  question  then  comes  to  this,  whether  a  ship 
of  war  being  m  itvnere^  but  barely  seeing  or  hearing 
a  firing  on  the  coast  which  she  is  passing  in  the  pro- 
secution of  her  voyage,  without  at  all  knowing  the 
occasion  of  such  firing,  is  entitled,  to  share  in  the 
beneficial  effects  of  an  attack  made  by  a  force  with 

which 
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which  she  has  no  communication  oir  concert  what*       ^'^^ 

and 

ever :  to  say  that  she  would  be  so  entitled^  appears  to      savon a. 
metobe  going  farther  than  has  hitherto  been  done  in  ]^^]^^j^^7^ 
any  case  with  which  I  am  acquainted.  If^ePompie        i^is- 
and  the  actual .  captors  had  recognized  each  other» 
the  case  perhaps  might  have  been  difl^ent ;  but  here 
was  a  perfect  ignorance  on  both  sides.  The  Pompie 
had  no  communication  with  the  captors,  ndf  know'-  , 
ledge  of  what  the  force  was  that  was  employed  in 
the  operation,  nor  of  the  precise  object  of  attack. 
The  ^legation  goes  on  to  plead,  that  '<  the  Pompie 
^<  and  transports  pursued  their  course  for  Leghorn^ 
*^  agreeably  to  the  order  of  the  said  Admiral  Hni' 
/^  lomelU  and  arrived  there  in  the  evening  of  the 
^<  19th  of  April;  that  he  the  said  Sit  James  Athol 
'*  Wood,  finding  that  no  orders  had  been  left  for 
^*  him  by  the  said  Lord^  William  Bentick,  deter- 
^  mined  to  proceed  with  the  Pompie  and  trans- 
^**  ports  for  Genoa  ;  and,  on  the  following  morning, 
'<  they  sailed  accordingly,    and  arrived  off  the 
^  same,  early  in  the  morning  of  the  Slst ;   but 
<<  owing  to  light  and  contrary  winds,  did  not  come 
«  to  anchor;  off  the  mde,  until  the  moming  of 
^  the  22d,  when  the  troops  were  landed;'   and 
'<  when  it  was  learnt  that  the  town  had  surrendered 
'<  by  ca{Htulation,  and  that  the  colors  had  been 
^<  haule^  down  on  the  preceding  day,  pursuant  to 
*^  the  tertnl^.of  the  same,  and  whilst  the  said  ship 
"  Pompie  and  transports  were  in  s^ht."    From 
this  surely  they  can  derive  no  title  to  share,  if  the 
former  j&cts  did  not  give  it  them. 

With  respect  to  the  claim  to  share  for  the  cap- 
ture of  Savonay  that,  I  think,  does  stand  upon  a 

bMter 
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gbnoa      better  foundation    Th6re  tbe  Pampie  had  been 
sa'^a.      recognixedj  and  had  received  orders  i  Her  com- 

^""^^ mander  knew  that  Lord  WHUam  Bentkk  and  Sir 

^""^STjf  ^'  JEdteorrf  Pc/fett)  were  directing  and  mipeiintending 

the  attack.  The  allegation  pleads,  **  that  in  the 
*^  afternoon  of  the  said  22d  of  AprH  a  detacb- 
*^  ment  of  troope  were  embarked  in  Hia  Majesty's 
5<  ships  Armada  and  Curofoa ;  and  proceeded  as 
f*  a  anudl  expedition,  bj  the  directions  off  Lord 
f^  WiOiam  Beniick  and  Sir  Edward  Felkw,  from 
^*  GEcftoa  against  the  town  of  Savona^  situated  on 
'  "the  coast,  and  distant  about  miks  from 

^  thence ;  and  on  Ae  ii4A  of  the  said  nmnik,  the 
^<  same  surrendered  to  it  by  caiHtulation  after  a 
<<  slight  resistance)  that  duriz^  sueh  time  His 
<<  Majesty's  shipPoiiqp^  having  remained  at  anchor 
<<  off  the  mole,  the  persona  on  board  thereof 
(<  never  lost  sight  of  the  Armada  or  CurafO(t9 
*^  exoqpt  during  the  ai^t  ^  and  the  Pim^ie  cou!d 
'*  also,  during  the  same  period  with  the  same 
^<  exception,  be  plainly  seen  by  the  persons  on 
^<  board  iht  Armada  aiid  CuroyMz-^that  the  firing 
<<  or  attack  upon  the  said  town,  which  preceded 
<^  the  surrender  cm  the  said  24ih  of  Aj^  was 
<^  ^gHoioly  seenfrom  on  board  thePomp^  and  that 
<«  she  commumcated  information  of  die  same,  by^ 
signab,  to  His  Msj^esty^s  skip  Cahdonia^  bearing 
tiie  flag  of  Sir  Edward  PeUew^  and  lying  within 
<«  tile  harbour  of  Gema.'^  Here  then  the  Pmnp^ 
had  a  certain  kiowledge  of  the  attact(,  and  4^ 
object  of  it ;  and  no  intention,  as*  in  ike,  other 
case^  i£  quhtiig  the  scene  of  action  and  proceeding 
on  a  Toyagk  dsewheie :  She  was  piaeed  likewise 

under 
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under  the  orders  of  the  same  superior  officer,  who      gbkoa 
commanded  the  naval  force  by  which  the  attack     bavwa. 
was  actually  made ;  and  she  was  herself  not  alto-  — -— ^— 
gether  inactive  in  the  busLoess^  for  she  communi-  ^"""^^^^ 
cated  information  by  signal  to  the  commander  in 
duef :    These  facts,  if  proved^  woold^  I  thiak» 
be  suiBcient  to  establish  the  daimi  of  the  Fompic 
%^  share  for  the  captuie  of  Saomm^  but  aot  of 
GnmoAr  The  allegation  must  therefore  be  refiimed 
acjtef^gly* 
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titled  to  shaie. 


LA  HENRIETTE. 

3r9vemheriith.  ^HIS  was  the  €386  of  a  Frefich  sldp  which  wa» 
'^'^'  captured  m  the  night  of  the  14th  of  August 

SlS'cS  "  1814,  in  ihePassage  du Raz,  by  His  Majesty's  ship 
flutofabUxk.  Clarence^  under  the  command  of  Captain  Henry 
oMof  the  bkxk-  Vofisittart.  A  claim  of  joint  capture  was  made  on 
^^'ISddF^a  behalf  of  the  commanders,  officers,  and  crews  of 
SS^rfthT  His  Majesty's  ships  Queen  Charlotte,  Pyramus, 
^  ^Si^  ^^^^^  Rippc^  and  Ville  de  Paris ;  and  an  alle- 
tithoush  Ka-'  gation  was  brought  in  pleading  the  facts  upon 
distance,  uTen-  which  their  claim  to  share  in  the  proceeds  of  the 

prize  was  founded.    The  allegation  pleaded  <<  that 
in  the  month  of  January  1814,  His  Majesty's 
ships  of  war  Qarencej  Henry  Vansittart  Esq^ 
«  commander.  Queen  Charlotte,  Robert  Jackson 
*^  Esq.  commander,  Pyramus,  J.  L.  Dean  Dundas^ 
<<  commander,  Rippen,  Sir  Christopher  Cole  Knight, 
<<  commander,  Ville  de  Paris,  Charles  Jones  Esq. 
<<  commander,  and  hired  armed  cutter  Nimrod^ 
*<  Lieutenant  Tfumuis  Peake  commander,  were  em- 
ployed as  a  squadron,  under  the  command  of  Rear- 
Admiral  Sir  Harry  Neale,  to  blockade  the  port  of 
'^  Brest,  in  which  there  was  at  that  time  a  French 
fleet,  at  least  equal  in  point  of  niunber  to  the  said 
squadron ;  that  during  the  time  the  said  squadron 
was  employed  in  blockading  the  port  of  Brest^ 
some  one  vessel  of  the  said  squadron  usually  re- 
^^  mained  close  off  the  entrance  of  the  harbour  of 
^<  Brest,  whilst  the  remainder  of  the  said  squadron 
<(  remained  at  anchor  in  DouameNez  Bay^  near  the 

»  said 


it 
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*'  said  port  of  Brest;  that  on  or  about  the  5th      The  La 
"  January  1814,    Henry  Vansittart  Esq.  comman- 


"  der  bf  His  Majesty's  ship  of  war  Clarence^  one  of  Nonemher  ^tOi, 
"  the  said  squadron,  was  ordered  by  the  said  Rear-  *  ''^' 
**  Admiral  Sir  Harry  Neale^  to  proceed  from. 
"  Douame  Nez  Bay,  where  the  said  squadron  wa^ 
"  then  at  anchor,  to  watch  the  entrance  of  the 
"  harbour  of  Brest  j  that  the  said  Henry  Vansittart 
"  Esq.,  agreeably  to  such  orders,  proceeded,  with 
"  His  Majesty's  ship  of  war  Clarence  under  his 
"  command,  from  jDot^rwej^7>2;  layoff  the  harbour 
"  of  Brest^  and  continued  there  during  the  night 
"  between  the  5th  and  6th  of  the  said  month  of 
"  January ;  and  in  the  course  of  the  said  night 
"  captured  the  French  national  ship  or  vessel 
"  Henriette,  proceeded  against  in*  this  cause, 
"  which  was  then  attempting  to  escape  from  the 
"  said  port  of  Brest,  and  in  the  morning  of  the 
"  said  6th  of  January  returned  with  the  said  ship 
"  or  vessel  Henriette  to  Douame  Nez  Bay,  where 
"  the  Clarence  and  Henriette  came  to  an  anchor 
"  with  the  rest  of  the  squadron ;  that  when  the 
"  Henriette  was  so  captured  by  the  Clarence,  the 
"  Clarence  was  employed,  together  with  His  Ma- 
"  jesty's  ships  Queen  Charlotte,  Pyramus,  Rippen, 
"  Ville  de  Paris,  and  hired  armed  cutter  Nvnirod, 
**  under  the  command  of  the  said  Rear- Admiral, 
^*  in  blockading  the  said  port  of  Brest,  and  in 
"  endeavouring  to  capture  any  vessels  which 
"  mightattemptto  enter  into  or  saUthdrefrom;  and 
"  His  Majesty's  said  ships  Queen  Charlotte,  Pyra-^ 
"  mus,  Rippen,  Ville  de  Paris,  and  hired' armed 
"  cutter  Nimrod,  were  actually  aiding  and  assisting 
"  His  Majesty's  said  ship  Clarence  in  capturing  the 
VOL.  u,  H  **  Henriette^ 
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The  La       "  Henriette^  by  intimidating  a  number  of  French 


€i 


November  iZih,  "  5r^5/,   and  preventing   them  coming  to    the 
"^^^'        "  assistance  of  the  JEZl?wrie/te/' 

The  admission  of  this  allegation  was  opposed  on 
behalf  of  th^  actual  capton 

Judgment. 
Sir  William  Scott. — This  is  a  claim  of  joint 
capture  on  the  ground  of  associated  service,  the 
object  of  the  particular  association  being  the 
blockade  of  the  harbour  of  Brest ;  the  Court  has 
always  held  that  a  service  of  this  kind  associates 
vessels  as  intimately  as  it  is  possible  for  any  service 
to  do,  since,  from  the  very  nature  of  it,  it  can  only 
be  performed  by  a  combination  of  vessels.  It  is, 
I  apprehend,  a  common  practice  to  station  one 
vessel  close  off  the  mouth  of  the  harbour,  whilst 
the  remaining  part  of  the  squadron  keeps  at  some 
distance,  but  still  near  enough  to  render  assistance 
if  necessary.  The  mode,  therefore,  which  was 
adopted  in  this  particular  instance  for  effecting  the 
purpose,  cannot  be  considered  as  an  unusual  one, 
nor  does  it  appear  that  this  station,  close  to  the 
mouth  of  the  harbour,  was  always  assigned  to  this 
individual  ship,  the  Clarence,  but  that  the  several 
vessels  under  the  command  of  Sir  Harn/  Neale  took 
it  by  turns  to  watch  the  entrance  of  the  harbour. 
It  has  been  said,  that  the  bay  in  which  the  squadron 
remained  was  not  near  Brest,  and  that  the  squad- 
ron, therefore,  could  not  have  come  up  in  time  to 
render  assistance  ;  but  I  am  at  present  to  take  the 
facts  as  described  in  the  allegation,  and  I  find  it 
there  stated,  that  the  squadron  remained  at  anchor 

in 
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in  Douame  Nez  Bay,  near  the  port  qf  Brest  If  the      TheLx 
fact  be  otherwise,  it  may  be  counterpleaded,  but,    ^'^^"'^'^'' 
at  present,  I  must  consider  it  as  truly  stated.  The  ifBvember  iSth. 
squadron  itself,  although  at  some  distance,  must        ^^'^' 
still  be  considered  as  maintaining  the  blockade ; 
it  was  impossible,  indeed,  that  the  Clarence  could 
have  maintained  it  without  their  assistance,  for 
there  was  at  that  time  a  French  fleet  in  the  harbour 
of  Brest  at  least  equal  in  point  of  number  to  the 
British  squadron.     I  think  that  the  other  ships  of 
the  squadron  were  as  much  connected  with  the 
service  of  the  blockade  of  Brest^  and  as  necessary 
to  the  due  performance  of  it,  as  the  Clarence  herself 
was,  and  that,  upon  due  proof  of  the  facts  now 
pleaded,  they  would  be  equally  entitled  to  share 
in  the  proceeds  of  this  prize  which  was  taken 
coming  out  of  the  harbour  of  Brest.  I  shaH  there- 
fore admit  the  allegation. 

Note. — ^When  this  case  came  on  for  hearing 
upon  the  evidence,  the  Court  rejected  the  claim 
for  want  of  due  proof  of  the  facts  pleaded  in  the 
allegation.  It  tiuned  out  that  the  prize  in  ques- 
tion did  not  come  4)ut  of  Brest,  J)ut  was  a  small 
unarmed  coasting  vessel,  bound  at*  the  time  of 
capture  from  Legue  to  the  port  of  O'o/yi>,  and  had 
taken  shelter  in  Cannonet  Baif  to  watch  the  oppor- 
tunity of  running  through  the  Passage  du  Raz  in 
the  nigbt« 
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LORD  HOBART,  Gamaoe. 

(Instance  Court.) 

Jkeemhtr  7tb,    'T'HIS  was  a  causc  of  Subtraction  of  wages  insti- 
A  pJt  office  tuted  by  John  Gundry^  chief  mate,  and  George 

packet  may  be     Borlosc,  late  suFffeou  of  this  vesscl,  which  was  a 

arrested  in  a  suit  ,  ^  nxf     -k/t    •  *     -n  •xrr* 

for  manner*!      packct  lu  the  scrvice  oi  His  Majesty  s  Post  OflSce, 

but  belonging  to  private  individuals.  An  action 
was  entered  against  the  ship,  and  a  warrant  of 
arrest  extracted,  when  the  owners  gave  bail  to 
answer  the  action,  and  a  supersedeas  issued.  A 
summary  petition  on  behalf  of  the  mate  and  of  the 
surgeon  was  brought  in,  the  admission  of  which 
was  opposed.  The  petition  stated  in  substance, 
that  on '  the  11th  of  May  1814,  the  Lord  Hobart 
packet  being  at  Falmouth,  and  employed  in  the 
service  of  the  general  post  office,  in  the  con- 
veyance of  mails  to  the  Leeward  Islands  and 
back,  captain  William  Dick  Gamage,  the  com- 
mander, hired  John  Gundry  as  master  or  chief 
mate,  and  George  Borlase  as  surgeon,  and  agreed 
to  pay  each  of  them  five  pounds  per  month  for 
their  respective  services,  so  long  as  they  should 
continue  in  his  service  on  board  the  ship,  and  a 
further  sum  of  eight  pounds  ^^  annum  to  Mr.  Bor^ 
lose  for  medicines  for  the  use  of  the  ship's  company, 
being  the  sum  usually  paid  to  surgeons  of  such 
vessels  on  that  •  account ;  that  they  sailed  to  the 
Leeward  Islands  and  back    with    the   mail  and 

govern- 
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government    dispatches,    and  continued    in   the         The 

•  /»ti  .11  1  1  y       n  LordHobait. 

service  of  the  packet  until  the  23d  and  24th  of  ,. 
December,    when    they    were     respectively    dis-    December  jth, 
charged.    The  petition  further  alleged,  that,  by 
the  custom  of  the  service,  Mr.  Borlase,  as  surgeon 
of  the  ship,  was  entitled  to  receive  extra  wages 
from  the  general  post  office,  at  the  rate  of  three 
pounds  per  month ;  and  that  the  same  had  been 
paid  to  him.    On  the  part  of  the  owners,   an  affi- 
davit was.  offered,  setting  forth  the  nature  of- the 
contract  between  the  Postmaster  General,  and  the 
owners  of  the  packets  employed  by  them ;  and 
also  the  manner  in  which  the  crews  were  usually 
hired  by  the  Commanders  of  the  packets  ;  but  the 
Court  refused  to  receive,  on  the  mere  affidavit  of 
the  party,  that  which  might  be  a  bar  to  the  action, 
and  therefore  rejected  the  affidavit 

Against  the  admission  of  the  petition,  Luslu 
ington  argued,  that  a  post  office  packet  ought  not 
to  be  arrested  at  the  suit  of  mariners  for  their 
wages,  as  great  inconvenience  must  arise  from  the. 
detention  of  vessels  engaged  in  a  public  service 
of  this  description ;  that  the  contract  and  hiring 
was  not  pleaded  to  have  been  made  in  the  usual 
manner  by  the  owners  themselves,  or  the  master  on 
their  account,  but  by  the  master  only,  without  any 
reference  to  the  authority  of  the  owners,  or  any 
averment  that  the  men  entered  into  their  service ; 
that  Gundry  was  hired  as  master  or  chief  mate,  and 
that  a  master  contracts  personally  with  the  owners, 
trusting  altogether  to  their  credit,  and  therefore 
could  not  sue  in  the  Court  of  Admiralty,  but  must 
bring  his  action  in  the  common  law  courts  on  the 
contract ;  that  a  surgeon  could  not  be  considered 

hS  as 
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The        as  a  mariner^  and  therefore  was  not  entitled  to 
RD  g^^  £^^  j^^  wage^in  the  Court  of  Admiralty;  th^^ 

December  7th,  the  right  of  a  Carpenter  to  sue  in  an  admiralty 
'  ^^* '  court  had  indeed  been  admitted,  but,  beyond 
this,  the  jurisdiction  of  the  Court  had  never  been 
carried ;  that  the  claim  of  an  allowance  for  medi- 
cines and  for  other  advantages  rested  on  the  special 
custom  of  the  service,  over  which  the  Court  pos- 
sessed no  jurisdiction.  Clay  v.  Snelgrave^  Salk.  33. 

1  Lord  Rat/m.  576.  Cartfi.  518.  12  Mod.  405.— 
Smith  V.  Plummer,  1  Bam*  ^  Aid.  571. — Ragg  v. 
King,  1  Bamardy  297-  2  Strange^  858.— The 
Faoourite,  2  Robinson,    232. — Allison  v.  March, 

2  Ventris,  181.  Anon.  8.  Mod.  379. — Bins  v.  Parre, 
8  Lord  Raym.  1206.  —  Wheeler  v.  Thompson, 
Strange,  707- — Bayley  v.  Grant,  1  Lord  Raym.  632. 
'—Opy  v.Child,Salk.  31.  Dryv.Sirle,  ^.Strange,  968. 
2  Barnard,  419. — Howe  v.  Napier,  4  Burr.  1944. 

Adams  contra  contended,  that  there  was  no 
danger  that  the  inconvenience  which  had  been 
suggested  would  arise  from  the  arrest  of  the  ship, 
as  bail  had  been  given  to  answer  the  action,  and  a 
supersedeas  immediately  issued ;  that  it  was  suf- 
ficient that  the  hiring  was  by  the  master,  without 
stating  that  he  acted  in  the  capacity  of  agent  for 
the  owners :  If  there  was  nothing  in  the  plea  to 
show  that  he  did  not  act  on  their  behalf,  the  Court 
would  presume  that  he  did.  With  respect  to  the 
surgeon's  claim,  it  must  be  supposed  that  he  looked 
to  the  security  of  the  ship,  precisely  as  the  ma- 
riners  themselves  do  for  their  wages.  His  right  to 
sue  in  the  Admiralty  for  his  wages  must,  ^^t.all 
events,  be  as  well  founded  as  that  of  the  ship's 
carpenter,  which  had  been  admitted. 

Judo- 
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JlTDGMENT.  Th« 

Sir  WiUiam  Scott. — In  disposing  of  this   case  I    ^"^^  Hobart. 
must  consider  the  objections  as  they  ayise  on  the   ivc#»i6«-  7th, 
petition  itself,  without  paying  any  attention  to  the        *  ''^' 
statement  contained  in  the  affidavit  of  the  owner, 
which  I  cannot  allow  to  be  used  for  any  other 
purpose  than  to  account  for  the  non-production 
of  the  ship's  articles.     The  first  objection  wliich 
has  been  taken  is  certainly  not  immaterial,  namely, 
that  the  vessel  was  employed  as  a  packet  in  the 
service  of  the  general  post  office,  and  I  certainly 
think  that  a  proceeding  of  this  sort  should  not  be 
resorted  to  without  giving  due  notice  to  the  officers 
of  that  establishment. 

(The  deputy  registrar  here  stated  that  notice 
had  been  given  in  other  cases  of  the  same  kind, 
and  that  the  reply  was  that  no  objection  existed 
on  the  part  of  the  post  office  to  the  exercise  of 
the  jurisdiction.) 

Judgment  resumed. — That  I  think  disposes  alto- 
gether of  the  objection,  and  leaves  me  at  liberty  to 
decide  upon  this  question  precisely  in  the  same  way  as 
I  should  in  the  case  of  any  other  ship.  I  could  not 
but  be  alarmed  at  the  danger  which  I  apprehended 
might  have  arisen  to  the  public  service  from  the 
detention  of  vessels  of  this  kind,  but  the  informa- 
tion which  I  have  now  received  relieves  me  from 
the  difficulty  which  I  should  otherwise  have 
felt 

The  petition  pleads,  that  Gamage,  the  comman- 
der, hired  John  Gundry  as  master  or  chief  mate,  and 
George  Borlase  as  surgeon,  at  the  rate  oi  £5  per 
month.  Now,  as  far  as  Gundry  is  concerned,  I 
can  see  no  sufficient  objection  to  this  part  of  the 

H  4  petition. 
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TTie      /petition.     It  is  true,  that  it  would  have  been  more 

I  correct  to  have  described  him  as  chief  mate  onlyj 

D€cember  ythj   and  ttot  OS  moster  or  chief  matey  because  as  master 

he  would  not  be  entitled  to  sue  in  this  Court  for 

his  wages ;  but  the  circumstance  of  Gamage  himself 

being  described  as  commander  of  the  vessel  makes 

it  quite  clear  that  this  man  is  to  be  considered  in 

I  /       the  capacity  of  mate.     I  can  therefore  see  no  suf- 

y         ficient  objection  to  the  petition  so  far  as  the  chief 

mate  is  concerned.     If  the  facts  are  incorrectly 

-  stated,  they  may  be  counterpleaded. 

i^mbie  thitt^         Wi\h  respect  to  the  surgeon's  claim,  that  I  think 

cannot  sue  for     stands  UDOU  a  much  morc  doubtful  foundation.    I 

wages  in  the  .  ir»  r  •         !_•    i 

AdmiraityCourt.  am  uot  myseli  awarc  oi  any  case  m  which  a  surgeon 

has  been  permitted  to  sue  for  wagesin  the  Admiralty 
Court,  nor  have  the  counsel  been  able  to  bring  any 
such  case  to  my  notice.  The  absence  of  all  cases 
of  this  kind  is  certainly  a  strong  circumstance  to 
shew  that  the  court  possesses  no  such  jurisdiction. 
A  carpenter,  it  is  said,  has  been  permitted  to  sue  in 
the  Admiralty  for  his  wages,  and  it  has  been  asked 
why  the  same  privilege  should  not  be  extended  to  a 
surgeon;  but  it  must  be  recollected  that  a  ship's  car- 
penter frequently  acts  in  the  capacity  of  a  mariner 
also,  which  I  presume  a  surgeon  is  not  expected  to 
do.  The  claim,  therefore,  of  the  surgeon,  does  not 
rest  on  the  same  foundation  as  that  of  the  carpenter 
who  is  also  regarded  in  the  light  of  a  mariner ;  and 
this  distinction  may  possibly,  take  the  claim  on 
the  part  of  the  surgeon  out  of  the  limits  of  the  ju- 
risdiction assigned  to  this  Court  by  the  courts  of 
common  law.  Besides,  the  contractof  this  gentleman 
is,  in  other  respects,  very  different  to  the  common 
contract  of  mariners  for  their  wages.  The  engage- 
ment 
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ment  which  he  has  entered  into  is  of  ^z  mired  nature^        The 
being  made  partly  with  His  Majesty's  post  office  ^"  ^'^^^' 
and  partly  with  the  owners  of  the  vessel.     This    j)eumber  7th, 
alone,  converts  it  into  a  special  contract,  upon        *^^^' 
which  this  Court  is  not  permitted  to  adjudicate. 
A  part  of  the  claim,  •  too,  is  for  medicines  fur- 
nished by  this  gentleman    for    the    use  of  the 
ship's  crew.     This  he  certainly,  cannot  recover  in 
a  court  constituted  as  this  is.     I  am  therefore  not 
disposed,  as  at  present  advised,  to  admit  this  part  of 
the  allegation;  but  if  upon  search  being  made, 
any  case  can  be  found,  in  which  a  surgeon  has 
been  permitted  to  sue  in  the  Court  of  Admiralty,  I 
will  permit  the  suit  for  the  monthly  wages  to  go 
on,  if  not,  I  must  dismiss  the  allegation  so  far  as  it 
relates  to  the  claim  of  the  surgeon. 

*  « 

Note. — ^No  farther  proceedings  were  had  in  this 
cause ;  and  consequently  the  Court  came  to  no 
decision  upon  the  question  of  the  right  of  a  sur- 
geon to  sue  for  his  wages  in  the  Court  of  Admiralty. 
If  the  cause  had  been  persevered  in,  it  is  not 
improbable  that  the  Court  would  have  permitted 
the  surgeon  to  sue  under  the  authority  of  the  case 
of  Mills  V.  Long^  reported  in  Sayer^  p.  136.  In 
that  caise,  the  Court  of  King's  Bench  unanimously 
decided  that  a  surgeon  of  a  ship  may  sue  in  the 
Admiralty  for  his^  wages.  One  of  the  Judges 
(foster)  at  first  doubted,  but  afterwards  concurred 
in  opinion  with  the  rest  of  the  justices. 


K^  . 
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L'ETOILE,  Philibert. 

M^reh  8ch,    'T'HIS  wos  a  claim  on  behalf  of  Captain  Lock^  the 
iftwo^i^is  commander,  and  the  other  officers  and  crew  of 

are  aawciated  for  His  MajeStjr's  sloop  SpaTTOW,  tO  Share  in  the  pro- 
effecting  a  cap-  ceeds  of  a  prize  taken  by  His  Majesty's  Frigate 
n'l^cerfX''"  Hebrus,  under  the  circumstances  stated  in  the 
^.ojl^the  judgment  of  the  Court 

right  of  joint 
Capture,  and 
sight  is  under  JUDGMENT* 

stances  unneoes-  Sir  William  Scott. — This  qucstiou  arises  on  a 
"^'  claim  made  by  the  Sparrow  sloop  of  war  to  par- 

ticipate in  the  benefit  of  a  prize  which  was  actu- 
ally taken  by  His  Majesty's  ship  Hebrus.  The 
circumstances  under  which  the  claim  is  made  are 
pleaded  in  an  allegation,  many  points  of  which  are 
admitted  in  the  answers  to  be  true.  I  may, 
therefore,  take  the  allegation,  or  at  least  the  greater 
part  of  it,  as  containing  a  fair  and  candid  state- 
ment of  what  really  occurred.  The  allegation 
pleads  "  that  on  the  26th  of  March  last,  His  Ma^ 
'"  jesty's  sloop  Sparrow,  Francis  Erskine  Lock 
**  esquire,  commander,  being  on  her  passage  from 
Plymouth  with  dispatches  for  Sir  Peter  Parker 
Baronet,  Commander  of  His  ^Majesty's  ship 
^*  MenelauSy  cruising  off  BeUeisle^  for  George 
'*  To6m  Esquire,  Commander  of  His  Majesty's  ship 
'*  Andromache^  cruising  off  Bordeaux^  and  for 
*'  Rear-Admiral  Lord  Amelius  Beauclerck,  com- 
^*  manding  JEIis  Majesty's  ships  in  Basque  Roads, 
<•  was  at  ten  o'clock  a.  m.  of  the  said  day  standing 

«  to 
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"  to  the  westwa]|;d  upon  the  laxboard-tack,  the       ^  The 
"  Lizard  bearing  N.  N.  E.,  distant  about  thirty         ^"^^' 


1S16. 


"  miles,  and  upon  the  partiai  clearing  up  of  a  fog     Mat^9th. 
"  which  had  prevailed  for  some  hours  previously, 
"  two  enemy's  frigates  (one  under  jury-masts) 
"  were  discovered  from  the  said  sloop  Sparrow 
*\  under  her  lee  on  the  opposite  tack ;  that  at  such 
<<  time  a  frigate,  which  from  her  manceuvres  was 
*'  supposed  to  be  Britishj  was  also  discovered  from 
"  on  board  the  Sparrow  in  the  south-west  quarter, 
"  but  the  aforesaid  enemy's  two  frigates  were  so 
'*  close  as  to  prevent  the  Sparrow  from  tacking 
'*  and  joining  the  said  supposed  British  frigate ; 
"  that  shortly  after  the  said  two  enemy's  frigates  . 
"  fired  their  broadsides  upon  the  Sparrow^  by 
^  which  her  hull,  sails^  and  rigging  were  con- 
'^  siderably    damaged,   and  Mn  Treglotion^   the 
'*  master,  was  killed,  and  one  seaman  wounded." 
So  that  it  seems  there  was  an  actual  engagement 
between  the  Sparrow  and  the  enemy,  and  this  cir* 
cumstance  does,  I  think,  discharge  the  legal  preju- 
dice which  prevails  against  a  constructive  joint 
captor,  whose  claim  is  frequently  founded  on  the 
mere  accidentalcircumstanceof  being  in  sight,  with- 
out any  merit  whatever.    But  in  this  case  there  was 
merit  both  of  an  active  and  a  passive  kind ;  the 
Sparrow  was  not  only  diligent  in  drawing  the 
attention  of  His  Majesty's  other  ships  to  the  enemy, 
but  she  likewise  suffered  considerably  in  the  action 
with  these  vessels  of  superior  force.    This  at  once 
takes  away  the  legal  prejudice  against  her,  and 
raises  a  presumption  that  she  would  not  easily 
give  up  the  pursuit,  but  would  persevere  in  her 

utmost 
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March  8th, 


Utmost  endeavours  as  long  as  there  was  any  prospect 

of  success.     It  lays  a  strong  ground  of  probabUity 

^^8th.    that  this  claiming  ship  would  do  every  thing  she 
could  to  consummate  the  capture,  and  reUeves 
her  altogether    from  the  general  effect    of  the 
prejudice  against  the  claim  of  joint-captors.     The 
all^tion  goes  on  to  plead  « that  the  aforesaid 
"  fripte  in  the  S.  W.  thereupon  hoisted  BritisTi 
•*  colors  and  tacked  to  the  southward,  and  the 
«  fog  agam  coming  on  and  concealing  the  move- 
"  ments  of  the  Sparrov>  from  the  said  two  enemy's 
"  frigates,  she  proceeded  to  join  the  said  British 
frigate,  and  shortly  afterwards  the  'fos  again 
'   cleanng  up,  a  line  of  battle  ship,  wWch  had 
been  attracted  towards  the  spot  by  the  firing 
before-mentioned,  was  observed  from  on  board 
the  Sparrow  to  the  westward  about  six  or  seven 
■       u    K       *?    ^^  aforesaid  British  frigate  was  then 
Observed  to  be  in  communication  with  her;  that 
.     the  Sparrm   having   joined   and  exchanged 
numbers  with  the  said  line  of  battle  ship  and 

«  fZT  ^^^^%  ^"^  ^'^""'^  ^^"^  to  be  His  Ma. 
jest/s    ship  Hannibal,   Sir  Michael  Seymour 

^onet,  commander,  and  His  Majesty's  frigate 

Hebrus,  Edrm^  Paimer  Esquire  commanle^ 

proceeded  with  them  in  chace  of  tlie  said  two 

enemy  s  frigates,  which  then  bore  E.  S.  E.,  and 

«  fri^r  T  .°  "*^^'  °""  «^  *^«  »^d  enemy, 
"  S^IT^^  ^"^  -nder  jury-masts,  bauledup 

«P  to  the  S.  E.  under-a  press  of  canvass,  and  a 


•*  signal 
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«  signal  was  then  made  from  the  £fenm6a/ (which         The 
"  was  commanded  by  the  senior  officer)  to  the     ^^™'''' 
*f  Hebrus  to  pursue  her ;  and  about  two  hours  after     mo^  8th. 
"  the  same  signal  was  made  to  the  Sparrow ;  that        **'*' 
'^.  upon  such  last-mentioned  signal  being  made, 
"  the  Sparrow  discontinued  the  chace  of  the  said 
"  enemy's  frigate  under  jury  masts,  and  together 
"  with .  the  Hebrus  pursued  the  other  enemy's 
"  frigate ;  and  after  a  persevering  chace  of  120 
"  miles,  the   said  last-mentioned  enemy's  frigate  . 
"  was  overtaken  » by  the   H^brus.*^    Now    from 
these  circumstances,  a  conclusion  of  law  arises, 
that  these  two  vessels  are  to  be    considered  as 
Consorts^  not  indeed  to  precisely  the  same  extent 
as  if  they  had  been  associated  by  an  order  from 
the  board  of  admiralty ;  but,   for  this  particular 
business,  they  were  associated  by  the  order  of  a 
superior  officer  commanding  the    Hannibcd^  and 
▼ere  acting  in  obedience  to  his  orders.    For  the 
puipose  therefore   of  this  capture,  they  must  be 
considered  as  Consorts  \   and  the  law  applicable 
to  Consorts*  must,  consequently  be  applied  to  the 
consideration  of  any  question  arising  between  them. 
The  enemy's  frigate,  it  is  pleaded  "was  overtaken 
"  by  the  Hebirus  between  one  and  two  o'clock  of 
"  the  morning  of  the  27th,  and  captured  by  her 
"  after  an  obstinate  contest,  and  proved  to  be  the 
"  £toife,jPr^wcA  frigate,  the  prize  in  question."  The 
facts  so  far  are  all  either  cleariy  proved  or  admitted 
in  the  answers  ;  but  those  to  which  I  must  now 
advert   are  in   controversy  between  the  parties. 
The  allegation  goes   on  to  plead  what  is  very 
important  "  that  the.  firing  of  the  said  action  was 
*«  seen  and  heard  on  board  the  Sparrow ^  but  from 

*^  her 
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Th«        "  her  inferior  sailing,**  (which  I  suppose  was  oc- 
^  _  casioned  by  her  built  as  well  as  by  the  damage 

jArcA  8th.  she  leceived  in  the  action),  **  she  was  unable  to 
*<  partake  in  the  contest,  though  she  continued 
•*  the  pursuit,  and  made  every  exertion  to  close 
"  with  the  said  French  frigate  ;'*  and  it  is  further 
pleaded  **  •  that  at  the  time  of  the  capture  of  the 
"  prize  in  question,  the  Sparrow  was  in  chaceJ* 
Now  taking  this  statement  to  be  true,  the  con- 
clusion of  law  necessarily  follows,  that  the 
Sparrcno  is  entitled  to  share  in  the  prize ;  for,  1 
hold  it  to  be  a  clear  and  indisputable  rule  of  law, 
that,  if  two  vessels  are  associated  for  one  common 
purpose,  as  these  vessels  were,  the  continuance  of 
the  chace  is  sufficient  to  give  the  right  of  joint- 
capture.  Sight  under  such  circumstances  is  by  no 
means  necessary ;  because,  exclusive  of  that,  there 
exists  that  which  is  of  the  very  essence  of  the  claim, 
encouragement  to  the  friend,  and  intimidation  to 
the  enemy.  Both  the  Hebrus  and  the  enemy's  frigate 
knew  that  the  /SJparr ott?  was  astern,  and  that  she  was 
using  her  best  endeavours  to  come  up.  The  allega- 
tion goes  further,  and  pleads  what  I  think  is  not  ab- 
solutely necessary  to  the  support  of  the  claim,  that 
the  Hebrus  was  within  visible  distance,  and  that  the 
darkness  of  the  night  alone  prevented  her  being 
seen.  If  this  be  proved,  it  follows,  almost  un- 
avoidably, that  she  was  chasing  and  endeavouring 
to  come  up  at  the  time  when  the  action  and  capture 
took  place. 

This  is  the  statement  of  facts  contained  in  the  al- 
legation ;  and  I  come  now  to  consider  how  it  is  sup- 
ported by  proof :  I  must  confess  that  I  am  not  a  little 
surprised  that  some  of  the  facts  deposed  to  in  the 

evidence 
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evidence  have  not  found  their  way  into  the  plea ;  I        The 
allude  particularly  to  a  fact  deposed  to  hyiiie  French     ^  ^^^"'*' 
witnesses.  They  speak  of  rockets  being  thrown  up  as    March  Sch, 
signals  by  the  HehruSj  and  j^nswered  by  the  ship  that        ' '  *^' 
was  astern ;  yet  upon  this  important  fact  the  alle- 
gation is  altogether  silent    Such  a  strong  pregnant 
&ct  as  this  ought  to  have  been  pleaded^  andthen 
the  Court  and  the  Parties  might  have  had   the 
benefit  of  Captain  Palmer^s  answer,  admittii^  or 
denying  the  truth  of  it. 

I  proceed  now  to  examine  with  somewhat  more 
particularity  the  evidence  that  applies  to  the  con* 
tested  facts  in  the  cause ;  for  with  respect  to  those 
stated  in  the  plea  relative  to  the  earlier  part  of  the 
transaction  there  is  no  dilute.  The  first  witness  is 
Mr.  LawsWy  who  was  the  master's  mate  on  board 
the  Sparrow:  What  he  says,  is  this,  "  that 
''  after  a  persevering  chace  of  one  hundred 
'*  and  twenty  mUes,  the  said  last^mentioned 
"  enemy's  frigate  (UEtoile)  was  between  one 
''  and  two  o'clock  of  the  following  day,  the  fl7th» 
"  overtaken  by  the  Hebrus,  and  captured  by  her 
"  after  a  very  obstinate  contest,"  of  which  contest 
he  could  know  nothing ;  he  goes  on  to  say  that 
^*  the  firing  of  the  said  contest  was  seen,  and  heard 
'*  on  board  the  Sparrow,*^  but  be  does  notisay  thatit 
was  seen  or  heard  by  himsel/l  or  by  wham  it  was  seea 
or  heard ;  he  merely  echoes  the  words  of  the  plea» 
and  his  evidence  is  altogether  as  meagre  wd  unsa- 
tisfactory as  it  is  possible  for  evidence  tOi  be*  The 
next  witness  is  Mr.  DenstoHf  who  was  first  lieute- 
nant of  the  Sparrow,  He  deposes  much  in  the 
same  stile  with  the  former  witness,  but  he  adds  one 
fact  that  is  very  material  in  the  consideration  of 

this 
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The  this  question,  that  the  firing  was  heard  on  board  the 
L  EToitit.  Sparrow,  and  was  seen  by  himself  Jrom  out  of  the 
March  8tb,     moin^top.    The  testimony  of  this  gentleman  to  this 

'  '  fact  is  important,  and  gQes  as  far  as  the  evidence 

of  a  releasing  witness  can  go,  to  establish  the  fact 
of  sight.    The  other  witness  from  on  board  the 
Sparrow  is  the  surgeon,whose  curiosity  was  not  suf- 
ficient to  k^ep  him  from  his  bed,  to  which  he  retired 
about  10  o'clock,  and  who  can  only  speak  from  the 
information  he  received  from  others  on  the  fol- 
lowing morning.   His  evidence,  therefore,  amounts 
to  j  ust  nothing.  The  testimony  of  releasing  witnesses 
does  not  at  any  time  possess  great  strength,  but  in 
this  case  it  is,  upon  most  points,  paiticularly  weak. 
Surely  other  persons  might  have  been  found  on 
board  the  Sparrow,  who  could  have  furnished  the 
Court  with  better  information.    The  French  wit- 
nesses certainly  depose  to  the  main  facts  in  a  much' 
stronger  mainner,  and  I  perceive  no  reason  that 
could  impel  them  to  speak  otherwise  than  the  truth 
in  this  cause.    Two  of  them  are  persons  in  an  in- 
ferior situation  of  life,  mere  Fishermen,  and  there- 
fore not  subject  to  the  objection  that  frequently 
occurs  to  the  testimony  of  French  officers^  that 
they  permit  themselves  to  be  carried  away  by  their 
feelings,  and  are  by  no  means  disposed  to  allow 
that  they  could  have  been  captured  by  any  but  a 
very  superior  force.     These  witnesses  depose  to 
the  continued  chasing  on  the  part  of  the  Sparrow^ 
to  the  circumstance  of  rockets  being  thrown  up 
after  it  was   dark  by  the  Hebrus^  and  answered 
up  to  the  time  of  the  commencement  of  the  action 
by  some  vessel  in  the  direction  in  which  the  Spar-- 
raw  was  last  seen.     This  is  evidence  of  no  con- 

temptible 


28i6. 


HIGH  COURT  OF  ADMIRALTY.  ]  13 

temptible  kind,  for  it  comes  from  persons  who  are        xhe 
perfectly  disinterested,  and  to  whom  the  Court  is     l'Btoilb. 
for  that  reason  always  inclined  to  pay  great  atten-  ""TfhixTith 
tion,  espedally  when  it  finds,  as  in  the  present  case^ 
a  foundation  for  their  statement  in  the  share  which 
the  Sparrow  is  admitted  to  have  taken  in  the  early 
part  of  the  transaction. 

To  this  case  is  opposed  the  evidence  arising 
upon  the  log  of  the  Sparrow  herself.  And  I 
cannot  but  think  that  tliis  is  evidence  of  a  very  high 
class,  though  I  have  to  lament  that  the  entries  in 
documents  of  this  sort  are  not  made  or  preserved 
with  all  that  care  and  circumspection  to  which 
from  their  importance  they  are  entitled.  They 
may  not  only  affect  tJie  interest^  but  the  honor  and 
even  the  Uves^  of  the  king's  officers,  for  it  is  some- 
times necessary  to  produce  them  as  evidence  on 
trials  before  courts-martial,  whose  duty  it  may  be 
to  decide  upon  the  honor  and  the  lives  of  those 
into  whose  conduct  they  are  appointed  to  enquire. 
The  log  which  is  now  produced  is  the  captain's  own 
log,  kept  indeed  by  his  clerk,  and  not  hy  himself  •y 
but  it  is  adopted  by  him,  and  delivered  in  a>s  his 
awn  to  a  public  board.  I  must  think  that  such  a 
document  stands  very  high  in  the  scale  of  proof, 
especially  against  himself.  The  use  intended  to 
be  made  of  this  log  by  the  party  bringing  it  in, 
was  to  shew  that  the  chace  was,  in  fact,  discon* 
tinned ;  and  if  there  had  been  an  entry  clearly  to 
that  effect,  I  should  have  held  the  circumstance 
conclusive  against  the  claim  of  joint-capture.  An 
expression  in  the  log  about  shortening  sail,  did 
appear  to  fpe  so  ambiguous,  that  I  thought  it 
necessary  to  require  some  explanation  of  its  exact 
meaning.  On  the  one  side  it  was  construed  to 
mean  that  the  vessel  shortened  sail  in  consequence 

VOL.  IL  t  of 
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The         of  having  given  up  the  chace,  which  interpretation 
^^*^"'''     was  denied  on  the  other.     The  explanation  which 


March  ^th^  is  now  given  by  Captain  Lock,  certainly  shews 
^^'^''  that  the  entry  was  somewhat  inaccurately  made, 
for  it  appears  that  the  vessel  did  not  shorten  sail 
generally 9  as  the  expression  would  seem  to  imply, 
but  shortened  some  sails  only ;  that  they  merely 
took  in  the  starboard  studding  sails,  and  that  the 
effect  of  so  doing  was  not  to  discontinue  the 
chace,  but  to  bring  the  Sparrow  nearer  to  the 
prize.  This  affidavit  of  Captain  Lock*s  is  ac« 
companied  with  an  important  document,  a  letter 
written  and  addressed  by  himself  to  Lord  Keithy 
recenH  facto,  on  the  morning  of  the  27th  of 
March,  in  which  he  states  that  the  Jiring  was  seen- 
Jrom  the  Sparrow,  that  every  exertion  wets  made  to 
close,  and  that  he  did  not  give  up  the  pursuit  until 
day-break,  which  is  not  very  early  at  that  period 
of  the  year,  and  must  have  been  long  after  the 
capture  had  been  completed. 

Upon  the  whole,  I  think  that  the  fact  of  sight,  at 
the  time  of  the  action  and  capture,  is  made  out, 
though  I  think  it  might  have  been  proved  in  a  more 
satisfactory  manner.  But  taking  the  fact  to  be 
otherwise,  and  that  there  was  no  proof  whatever  of 
the  Sparrow  being  in  sight,  still  I  think  there  is 
sufficient  to  establish  the  claim  of  that  ship  on  the 
other  grounds  which  I  have  mentioned.  She  was 
a  consort  of  the  actual  captor,  had  purdued  the 
prize  in  conjunction  with  her,  and  had  not  dis- 
continued the  pursuit  at  the  time  when  the  capture 
was  consummated.  I  shall  therefore  pronounce 
for  the  claim  of  the  Sparrow^ 

Note.— 'The  Court  made  a  similar  decree  in  the 
case  of  the  StUla?ie.. 
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FRANCIS  AND  ELIZA. 

(Instance  Court.) 

T^HIS  was  a  claim  for  salvage  on  behalf  of  Sir  jifay7th,isi6. 
Charles  Thomas  Jones  the  Commander,  and  the  a  king;!  ship  \% 
officers  and  crew  of  His  Majesty's  sloop  the  Harrier,  wivage  for  rev 
for  services  rendered  to  this  convict  ship  in  rescuing  vel^ifr^Vh^ 
her  from  the  possession  of  the  convicts,  and  of  J^^^^rf* 
the  mutinous  crew  and  soldiers  on  board  her.  «*»e  mmmoos 

crew  and  sol- 
diers on  board 

Judgment.  her. 

Sir  WiUiam  Scott. — The  claim  for  salvage  in  this 
case  rests  on  the  circumstances  which  are  detailed 
in  the   affidavit  of  Sir  Charles  Thomas  Jones,   and 
the  exhibits  annexed  to  it.  He  states,  ^*  that  ox\ 
"  the  11th  day  of  January  last,  whilst  proceeding 
<<  with  his  sloop  into  the  roads  of  Santa  Cruz  in 
"  the  island  of    Teneriffe,  he  received  a  letter, 
•'  dated    on   the    same   day,   from  John  Duplan 
"  Esquire,  the  British  vice-consul  at  Santa  Cruz^ 
*^  acquainting  him  that  the  above  convict  ship,  the 
"  Francis  and  Eliza,  had  arrived  there  on  the  pre- 
*^  ceding  day  in  a  state  of  revolt,  and  had  beeu 
put     under   quarantine,    and    requesting    the 
appearer's  assistance  to  restore    subordination 
**  and  order  on  board ;  that  in  consequence  of  the 
"  said  letter,  the   appearer,  for   the  purpose  of 
"  affording  the  assistance  required,   ordered  tha 
'^  said  sloop  to  come  to  an  anchor,   which  was 
<<  accordingly  done  at  about  a  quarter  of  a  mile 
"  from  her ;  and  the  appearer,  having  learnt  that 
*^  there  were  no  sick  on  board  the  said  vessel, 

I  2  "  waited 
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Th«        **  waited  upon  the   governor  of  Santa  Cruz  to 

VJ'd  "      "  solicit  her  liberatibn  from  quarantine,  in  order 

^''"*'       "  that  he  might  render  the   assistance  that  had 

jM^ayrth,  ,8i6.  "  bccu  required  of  him  more  speedily  and  effec- 

<*  tually ;  but  being  unable  to  obtain  the  assent 
**  of  the  governor  to  such  liberation,  he  resolved 
'*  to  place  his  own  ship  also  under  quarantine ;  and 
<>  having  so  done,  and  brought  his  said  sloop  close 
^*  under  the  stem  of  the  said  ship,  he  dispatched 
*'  gun  boats  to  ro^  round  her ;  that  at  day-light 
"  on  the  following  morning,  the  appearer  having 
"  received  a  letter  from  William  Harrison  the 
"  master,  containing  a  statement  of  the  circum- 
"  stances  under  which  the  vessel  had  come  to 
**  Teneriffe^  of  his  being  deprived  of  all  authority, 
"  of  the  convicts  being  at  liberty,  of  the  mis- 
<<  conduct  of  the  people  on  board,  as  well  as  of 
**  the  soldiers  (who  had  been  sent  to  maintain 
'*  order,  as  is  usual  in  sliips  of  that '  description), 
<<  in  being  perpetually  drunk,  and  plundering 
<*  and  destroying  the  stores  and  provisions,  and 
<<  the  said  letter  also  requesting  the  appearer's; 
<<  assistance  to  enable  him,  the  said  WilUam 
"  Harrison^  to  recover  him  his  command,  he 
**  immediately  boarded  the  vessel  with  three  of 
*^  his  officers,  and  a  party  of  marines,  when  he 
*^  found  the  ship  in  the  fiill  possession  of  the 
•^  convicts,  and  every  thing  in  thn  greatest  dis- 
**  order  and  confusion ;  that  upon  the  representa- 
"  tion  of  the  master  of  the  violent  and  disorderly 
"  conduct  of  the  chief  mate  and  four  of  the 
"  seamen,  corroborated  byi  Ensign  Steadman  of 
"  His  Majesty's  46th  regiment,  who  was  in  com- 
'<  mand  of  the  soldiers  on  board,  as  well  as  by 

lo  "  Mr. 
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**  Mr.  GerUng^  the  first  advocate  to  the  crown  at        ti» 
r  Nem  South  Wales,  and  by  the  other  passengers,      ^V"* " 
«  the   appearer  removed  the  said   five  persons       ^'■'"* 
from  the  said  ship  to  his  own  sloop,  and  ordered  ^ay  7th,  ilid. 
a  court-martial  upon  such  of  the  soldiers  as  had 
been  most  guilty  of  mutinous  and  uHsoldierlike 
"  conduct,  and  which  court-martial  awarded   a 
•*  severe    punishment,    which    they  accordingly 
^  underwent ;  that  the  appearer  afterwards  ordered 
*^  a  survey  of  the  stores  and   provisions  which 
^*  remained  on  board,  and  which  belonged  to  His 
^<  Majesty's  government,    and  having    procured 
««  wood  from  liie  shore  by  the  assistance  of  the 
^*  British  consul,  he  dispatched  the  carpenters  of 
^*  the  Harrier  to  put  up  the  bulk-heads,  which  had 
*<  been  broken  down  during  the  said  revolt,  and . 
*<  to  furnish  other  necessaries,  for  the  purpose  of 
<*  confining  the  convicts,  which  they  accordingly 
performed ;  and  the  appearer  having  succeeded 
in  restoring  order,   and  in  confining  the  con- 
^*  victs,   put    the   master    into    possession,    who 
<<  accordingly  resumed  the  command,  by  which 
<*  means  she  was  shortly  afterwards   enabled  t6 
"  prosecute  and  did  prosecute  her  voyage.**    Tiii* 
is  the  account  given  by  Sir  Charles  Jones^  and  he 
is  fully  borne  out  in  his  statement  by  the  several 
letters  from  the  master  and  otiiers  annexed  to  jiis 
afiidavit.    It   is  upon  these  acts,   in  themselves 
laudable  and  meritorious,  that  the  claim  to  salvage 
is  founded.    Certainly  it  has  been  determined  by 
this  Court,  as  far  as  Its  authority  goes,  that  king's 
ships   may  acquire   a  title   to  civil    salvage    by 
assistance  rendered  to  vessels  in    distress,    even 
where    that    distress   does   not   arise   from   the 

I  3  danger^) 
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.j^        dangers  of  the  sea,  and  where  the   assistance  is 
Francis      ^q^  pf  ^  maritime  kind  I   but  the  Court  has  not 

AND 

Eliza.  been  in  the  habit  of  considering  such  services, 
unless  they  have  been  very  splendid  and  extra- 
ordinary, as  entitling  the  parties  to  a  salvage 
reward.  The  case  of  the  Trektwney  (3  Rob.  216. 
and  4  Rob.  223.)  which  has  been  mentioned,  was  one 
of  great  anid  extraordinary  merit,  and  was  performed 
by  the  crew  of  one  merchant  vessel  towards  another, 
with  which  they  had  no  particular  connection. 
The  Trelawney  ^'wdA  in  the  complete  possession 
of  insurgent  slaves,  who  had  overpowered  the 
master  and  the  ^rew,  and  had  obliged  them  to 
quit  the  ship.  To  deliver  the  vessel  out  of  the 
hands  of  such  persons,  was  equivalent  to  deli- 
vering her  out  of  the  hands  of  pirates ;  and  it  was 
but  reasonable  to  consider  the  parties  entitled  to  the 
same  reward  as  if  they  had  in  reality  rescued  the 
property  from  piratical  seizure.  The  salves  in  that 
case  compelled  the  crew  of  the  Trelanxmey  to  return 
to  the  performance  of  their  duty,  they  afforded 
them  assistance  in  it,  and  finally  succeeded  in 
quelling  the  mutiny,  and  recovering  possession  of 
the  ship,  after  a  severe  and  heroic  contest,  and 
that  too  with  persons  pf  a  very  desperate  descrip- 
tion :  it  is  impossible  therefore  to  state  a  case  of 
greater  merit  than  that  was  ;  and  it  was  under  the 
very  peculiar  circumstances  attending  it  that  the 
Court  thought  itself  justified  in  applying  the  prin- 
ciple of  salvage.  The  case  which  is  now  before 
the  Court,  is,  I  think,  of  a  much  slighter  kind ; 
for,  although  the  remote  consequence  pf  what 
was  dpne  by  Captain  Joms  has  been  that  the 
ship  was  ultimately  enabled  to  pursue  her  voyage ; 

yet 
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yet  it  by  no  means  follows^  as  a  necessary  conse-        ^^ 
quence  from  that,  that  he  is  entitled  to  a.  sal-      '"^JJ"* 
vage  remuneration.    Whether  any  application  for       £uxa. 
assistance  was  made  to  the  Portuguese  government  3,.     ^^3,^ 
does  not  appear,  though  I  cannot  but  think  that 
such  application  must  have  been  made,  and  that 
such  assistance  would,  without  any  long  delay, 
have  been  afforded*    If  the  case  had  occurred  in 
this  or  any  other  civilized  country,  the  natural 
resort  would  have  been  to  the  authorities  of  the 
place,  and  not  to  a  ship  of  war  of  the  same  country, 
which  might  hi^pen  to  be  lying  in  the  port  Appli- 
cation was,  however,  made  in  the  present  case,  to 
the  British  vice-consul  at  SofUa  Cruz ;   and  he, 
it  appears,  requested  Sir  Charles  Jones  to  give 
him  assistance.    His  letter  is  by  no  means  im- 
material.      He  says,   '*  the  crew  are  in  a  state 
*<  of  revolt,  in  want  of  provisions,  and  put  under 
quarantine  for  ten  days.  In  this  case  I  beg  you 
will  give  me  your  assistance  to  replace  subor- 
*^  dination  and  order/'    The  vice-consul,  there- 
fore, is  the  principal  in  the  business.    He  it  i^ 
who,  as  the  representative  of  the  British  govern* 
ment,  applies  to  Captain  Jones^  and  it  is  under  his 
authority  and  by  bis  directions  that  the  necessary 
operations  are  performed.    The  steps  which  were 
taken  were  certainly  prudent  and  proper  under 
the  circumstances,  but  they  do  not  iq>pear  to  have 
been  of  a  very  hazardous  descripticm.    Captain 
Jones  goes  with  a  military  force,  to  which  no  re- 
^i^tfuiee  is  offered,  nor  do  I  suppose  it  was  likely^ 
«r  indeed  possible^  that  any  effectual  resistance 
CQuld  bffvie  been  made,  for  tiie  persons  on  board 
the  vessel  appear  to  have  been  in  a  state  of  riot 
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The        and  tumult  proceeding  from  drunkenness,  rather 

^"I^n^d"      than    to  have   formed   any   deliberate   plan   for 

Eliza,      running  away  with  the  vessel.      He  takes  out 

May  7th, isTd.  the    persous    who    had    been    most    disorderly, 

and  orders  a  court-martial  upon  such  of  the 
soldiers  as  had  been  more  guilty  than  the 
others  of  mutinous  and  unsoldierlike  conduct. 
He  also  sends  his  carpenters  on  board  to  repair 
the  bulk-heads,  which  had  been  broken  down 
during  the  revolt,  and  having,  by  the  assistance  of 
the  vice-consul,  procured  wood  from  the  shore, 
he  sends  it  on  board.  All  this  is  very  proper  and 
praiseworthy  conduct  on  the  part  of  Captain  Jones^ 
but  not  such  as  will  give  him  a  claim  to  salvage* 
Although  the  consequences  were  certainly  very 
beneficial  to  the  owners,  yet  the  service  was  so 
slight  in  its  immediate  act,  and  so  entirely  unac- 
companied with  personal,  danger  or  difficulty  of 
any  kind,  that  I  do  not  think  they  are  csdled 
upon  to  remunerate  it  in  a  pecuniary  way.  I 
do  not  mean  to  say  that  the  king's  officers  would 
universally  and  in  all  cases  be  excluded  frora 
salvage  for  services  rendered  by  them  in  rescuing 
vessels  from  other  than  maritime  dangers,  but 
stm  it  is  their  duty  to  render  such  assistance 
without  having  any  such  object  in  view;  and 
unless  they  incur  great  personal  danger  and  use 
very  great  exertions  in  the  performance  of  the 
service,  I  must  hold  that  they  are  not  entitled  to 
a  pecuniary  reward.  I  think  there  was  no  such 
danger  and  no  such  exertion  in  the  present  case. 
It  was  the  suppression  of  riot  and  disorder  on 
board  a  British  ship  in  a  foreign  port,  which  was 
executed  without  danger  and  under  the  super- 

intendance 
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intendance  of  the  civil  authority.    Captain  Johes^        The 

Francis 

AMD 


Eliza* 


having  the  command  of  a  vessel  employed  in  the 

public  service,  was  called  upon  to  interfere  by  the 

representative   of   the  British  government*  and  jifay  7th,  iSi6. 

would  have  been  liable  to  censure  if  he  had  refused 

to  afford  his  assistance.    Suppose  there  should  be 

riot  and  insubordination  on  board  a  foreign  ship 

lying  in  the  Thames^  and  a  military  officer,  acting 

under  the  authority  of  the  civil  magistrate,  should 

proceed  to  quell  it,  would  that  give  him  a  title  to 

salvage?    I  think  certainly  not    I  do  not  feel 

myself  justified  in  pronouncing  that  salvage  is  dua 

to  Captain  Jones  and  his  crew ;  but  as  the  case  has 

been  properly  brought  before  the  Court,   I  shall 

allow  the  expences. 


1S2  CASES  DETERMINED  IN  THE 


LA  MELANIE,  Lafitts. 

'^'^816^.*'    TTHIS  was  the  case  of  a  vessel  under  French 
A  claim  of  colors,  and  laden  with  a  cargo  of  cottmi,  which, 

^^y'^S^y  in  the  prosecution  of  a  voyage  from  New  Orleans 
te»?rS«^*  to  Bfmrdeaux,  was  captured  on  the  8th  of 
^^J^'^.^l^j  March  1813  by  His  Majesty's  ship  Britm,  Sir 
thu rule uimbie  Thoptas  Stoifics  Comoiander,  and  brought  to  the 
toezcepuou.     port  of  Pi^OTOirf*,    A  claim  of  joint-capture  was 

given  on  behalf  of  a  squadron  of  His  Majesty's 
ships,  which  were  lying  at  anchor  in  the  Basque 
iZoacb,  under  the  orders  of  Rear*Admiral  Sir  Harry 
Neakf  and  employed  in  blockading  the  enemy'a 
ships  at  the  Isle  qfAix. 

Judgment. 
Sir  William  Scott — This  is  a  claim  on  the 
part  of  a  British  squadron,  consisting  of  His  Ma- 
jesty's ships  the  Ville  de  Paris^  WarspitCy  RippoUf 
Sultan^  and  Rover ^  to  share  in  this  French  vessel 
and  cargo,  which  was  taken,  on  the  8th  of  September 
18 13,  by  His  Majesty  s  frigate  Briton^  under  the 
command  of  Sir  Thomas  Staines.  The  case  on  the 
part  of  the  actual  captor  is  stated  pretty  much  to 
the  following  effect :  That  the  Briton  was  upon  her 
station,  off  Bourdeaur,  on  the  8th  of  September  at 
about  half-past  ten  o'clock  a.m..  Cordovan  light- 
house bearing  about  E.  S.  E.  five  leagues,  when  a 
strange  sail  was  discovered  in  the  north-west  quar- 
ter, steering  for  Bourdeaux ;  that  the  Briton  made 
sail  in  chace,  when  such  vessel  hauled  her  wind  and 
also  made  all  sail,  the  wind  N.  W.,  and  between 
two  and  three  o'clock  the  Briton  made  the  Isle  <if 
Okron,  and  soon  afterwards  saw  the  mast-heads  of 

the 
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the  ships  of  His  Majesty's  squadron  i  off  Basque  l^|^^* 

Roads^  over  the  island,  at  anchor ;  and  about  five  -— 

o'dock  the  Briton  made  her  distinguishing  signal  to     •^"'[^g  ^f^^ 

the  admiral,  the  Briton  being  at  such  time  between 

the  chace  and  the  shore,  and  after  firing  several  guns 

at  her  came  up  and    captured  her  about  seven 

o'clock  in  the  evening,  the  fleet  still  continuing  at 

anchor*    This  is  the  statement  on  the  part  of  the 

Briton^  and  it  is  likewise  admitted  by  Sir  Thomas 

Staines  in  his  answers,  that  ^*  he  believes  the  cap- 

*'  ture  may  have  been  observed  from  the  squadron." 

The  case  on  the  part  of  the  squadron  does  not  dif- 

fer  veiy  materially  from  that  which  has  just  been 

stated.  Their  allegation  pleads  *^  that  His  Majesty'ft 

^  ships  ViUe  de  Paris^  Warspite,  Sultan^Rippon,  and 

*'  Rover,  composing  a  squadron  under  the  orders 

"  of  Rear- Admiral  Sir  Harry  Neale^  Bart,  being  at^ 

*^  anchor  in  the  Basque  Roads  on  the  8th  day  of   ^ 

^^  September  last,  and  employed  in  blockading  thci 

^^  enemy's  ships  in  the  Isle  de  Auv,  about  three 

"  o'clock  p  .M.  of  the  said  day^  two  strange  sail 

^  were  observed  from  the  said  squadron  in  the 

**  offing,  one  of  which  was  clearly  discerned  to  be  a 

^  frigate  with  a  signal  flying  at  her  mast-head,  and 

*^  the  other  sailing  free,  and  standing  in  for  the  land ; 

^*  that  the  latter  vessel  was  shortly  afterwards  per- 

'^  ceived  by  those  on  board,  the  squadron,  to  haul 

^'  close  upon  a  wind,  and  to  use  every  endeavour 

**  to  make  her  escape  from  the  frigate ;  that  the 

^*  said  frigate  thereupon  hauled  down  the  said  sig- 

**  nal^  and  made  all  possible  sail  in  chace  of  the 

^  said  strange  vessel ;  that  at  forty-seven  minuted 

^\  past  four  of  the  same  day,  the  said  frigate  bein^ 

'*  ^'  the  Chasserm  lighthouse,  made  her  nunAer 

**  to  the  admiral  of  the  said  squadron,   and  wtis 


124^  CASES  DETERMINED  IN  THE 

The        **  Jbund  to  be  His  Majesty's  ship  Briton^  Sir  Tha- 
LA  mklahie.  «  n,^  Staines  knight,   commander ;  that  shortly 
juiwiSibT    **  afterwards  the  Briton  made  a  xi^gYto/  to  the  ad- 
18x6.        «  miral  that  the  chace  was  an  enemy  ;  that  the  said 
^<  vessel  still  continued  her  endeavours  to  escape, 
and  kept  all  sail  making  for  the  land,  hat  noas 
prevented  Jrom  bearing  up  Jbr  RocheUe  or  Aix 
<'  RoadSf  the  nearest  parts  Jbr  escape^  In/  ike  posi^ 
f '  tion  qfthe  said  squadron  ;  that  the  Briton^  con* 
M  tinuing   in    chace  of  the    said   vessel,   about 
twenty-five   minutes  past  five   o'clock  of  the 
said  day,   was   observed   to  fire  several    guns 
*<  at  her;    tlUit   at  thirty-five   minutes   past   six 
f<  o'clock,  the  said  vessel  being  at  Ae  entrance  of 
tfie  Basque  Rjoads^  the  outer  anchorage  qf  the 
said  squadron^  the  Briton  came  up  with   her, 
when  she  surrendered  to  and  was  taken  pos- 
session of  by  the  Briton^  in  nght  of  the  whole 
of  the  said  squadron,  and  proved  to  be  the 
JPrmcA  schooner  Xa  ilfe/tonie,  X^fe  master,  the 
vessel  proceeded  against  in  this  cause;    and 
that  from  three  o'clock  of  the  said  day  until  the 
time  of  the  capture  of  the  said  prize  by  the 
Briton  as  aforesaid,  the  vessels  composing  the 
<<  said  squadron  were  m  sight  qfboih  qf  the  said 
^^  vessels^  and  were  so  observed  to  be  by  those  on 
<<  board  the  same ;  and  that  from  the  time  of  the 
Briton*s  making  the  signal  that  the  chace  was 
an  enemy  as  aforesaid  to  tlie  time  of  capture, 
any  one  or  all  of  the  vessels  composing  the  said 
^  9f^x»droncould  and  would  have  joined  in  the  chace^ 
<*  and  have  rendered  any  other  actual  assistance^ 
^*  had  it  been  necessary.*^ 
.  The  claim  of  the  squadron  therefore  is  put  upon 
two  distinct  grcmnds,  on  the  fact  of  sightt  and 

on 
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on    the  power  and  inclination  to  have  joined  in        The 
the  chace,  had  any  assistance  been  at  all  neces-  ^^  Melanik. 
sary.    There  can  be  no  doubt  that  sight  alone     jimft8tb»> 
isy  between  king's   ships,  general^  sufficient  to!      ***^' 
establish  a  claim  of  joint-capture.    By  sight,  I 
understand  the  being  spen  hy  the  prize  as  well  as 
hy  the  captor^  and  thereby  causing  intimidation 
to  the  enemy  and  encouragement  to  the  friend. 
I  am  not  aware  that  oiie  of  these  will  do  with^i^ 
out  the  other ;  but  sight,  even  if  proved  in  the 
fullest  and  most  satisfactory  manner,    does    not 
tmhersalbf  give  a  right  to  share.    The  presump- 
tion   arising   from  it,   like    all    other  presump- 
tions,   may  be  rebutted  or    evicted  by  adverse 
circumstances ;  ships,  for  instance,  which  are  lying 
in  a  harbour  under  circumstances  which  render  it  \ 
physically  impossible  for  them  to  get  out,  cannot    \ 
be  permitted  to  share  merely  because  they  hap- 
pen to  be  in  sight  when  a  capture  is  effected. 
Where  there  is  no  such  physical  impossibility^  t 
where  ships  are  at  sea  and  have  it  in  their  power 
to  render  assistance,  still,  if  they  are  unconscious  of 
what  is  going  on,  and  are  pursuing  a  different  CQUijGBe 
in  complete  ignorance  of  the  ttansaction,  they 
have  no  more  right  to  share  than  if  they  had  been 
™  the  opposite  quarter  of  the  glojbe.     In  such  / 
circumstances  they  can  occasion  nqjgcror  to  the 
enemy,   nor    afford    any  encouragement  to   the 
friend,  and  therefore  tfiey  are  Justly  deemed  not 
entitled  to  a  share  of  the  benefit    It  would  not  be 
difficult  to  put  other  cases  of  the  same  kind ;  one 
occurred  in  this  Court  in  the  year  1746,  (the 
Margaret^  Martyn.)  In  tb§t  case  there  were  three 
ships  asserting'an  interest,  one  of  which  (the  Queen 


l«f>  CASES  DETEBMINED  IN  THE 

Tht        of  Hungary)  yms  present  at  the  time  of  capture. 

La  Melanib.  ^^  performed  no  service.     Another  (theTWo/) 

j^me  i8th,.     was  in  sight,  but  at  a  very  considerable  distance 

^*'^*  from  the  scene  of  action,  and  likewise  perfonned 
no  service.  The  third  ship  (the  Terrible)  engaged 
the  enemy  for  three  hours,  and  effected  the  capture. 
Sir  Henry  Penrice^  who  was  at  that  time  judge  of 
the  admiralty,  awarded  three-fourths  of  the  prize 
to  the  Terrible^  one-fourth  to  the  Queen  of  Hun- 
.  gwy,  and  nothing  to  the  other  ship,  which  per- 
formed no  service,  and  was  at  a  great  distance^ 
although  within  sight 

Where  liie  claim  is  foimded  on  the  fact  of  sight  by 
vessels  lying  in  a  harbour,  there  must,  I  think,  be 
some  such  limit  as  this  assigned  to  their  claim ; 
namely,  that  they  must  be  in  sight  at  the  time  when 
the  capture  is  consummated ;  otherwise  cases  of  the 
greatest  hardship  on  the  actual  captor  might  fre- 
quently  occur.  Suppose^  for  iiistance,  the  case  of  £i 
prize  chased  all  the  way  up  the  channel ;  would  it 
not  be  monstrous  to  say  that  all  the  ships  in  all  the 
diflerent  harbours  which  they  passed,  and  which 
happraed  to  see  a  part  of  the  chace,  should  be 
entitled  to  share  with  the  actual  captor?  The 
utmost  that  can  be  admitted  is,  that  those  ships 
alone  which  witnessed  the  last  act  of  the  chace, 
—the  consummation  of  the  capture,  should  have 
a  share  of  the  prize. 

It  becomes  necessary,  therefore,  to  see  what  was 
the  degree  of  sight  in  this  case ;  how  far  it  is 
proved  at  the  time  of  capture.  The  account  which 
Sir  Harry  Neale,  who  was  the  Commander  of 
^e  squadron,  gives,  is  this,  that  "  he  saw  and 
**  obsaired  the  two  vessels   in  the   oflhig  from 
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"  the  deck  of  the  Ville  de  Paris,  one  of  which        The 
«  he  clearly  discerned  to  be  a  frigate,  with  a  ^^^'^^""^ 
*'  signal  flying  at  her  mast  head ;   and  the  other     /wm  xSth, 
**  (which  was  a  smaller  vessel)  to  be  sailing  free, 
**  and    standing    in    for   the    land  towards  the 
"  north-west  part  of  the  Isk  of  Oleron,  the  wind 
^  being  about  N.  N.  W.    by  compass ;  that  the 
said  signal  on  board  the  frigate  could  not  be 
distinctly  made  out,    but    it  was  soon  after- 
^'  wards  found  to  be  a  signal  made  to  the  other 
strange  sail ;  for  the  latter  vessel  was  soon  after- 
wards  perceived  by  the  deponent  and  others  on 
'*  board  the  Fille  de  Paris  to  haul  close  upon  a 
**  wind,  and  to  use  every  endeavour  to  make  her 
esci^ie  from  the  frigate  ;  and  thereupon  the  said 
frigate  was  also  seen  to  haul  down  the  aforesaid 
signal,  and  to  make  all  possible  sail  in  chace  of 
the  said  strange  vessel ;  that  about  47  minutes  * 
past   four  of   the  same   day,  the  said  frigate 
<'  being  off  the  Chasseron  h'ghthouse,  made  her 
number  to  the  deponent  as  the  admiral*  of  the 
said  squadrcMi  of  His  Majesty's  ships,  which  the 
deponent  also  saw ;  and  thereby  she  was  found 
to  be  His  Majesty's  frigate  Briton  \  and  shortly 
afterwards,  she  made  a  signal  to  the  deponent,  as 
'*  the  admiral  aforesaid,  that  the  chace  was  an 
*'  enemy,  which  said  signal  he  also  saw ;  *  and  that 
*'  the  said  vessel  still  continued  her  endeavours  to 
*'  escape,  and  kept  all  sail,  making  for  the  land 
"  towards  the  Isle  Rhi,  and  then  tacking  to  get  off 
'*  the  land,  as  if  for  the  purpose  of  working  round 
"  the  north-west  port,  to  get  into  the  Pertms 
"  Breton*,  for  she  was  prevented ^rom  bearing 
*•  for  Rochellc  or  Aix  Roads  (the  nearest  ports  for 

*•  her 
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Tht        ^*  her  escape)  by  the  position  of  the  said  frigate 
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Briton^  she  being  between  the  said  strange  sail 
/Hue  18th,     **  and  those  two  ports  ;  and  if  the  said  frigate  had 
*^  not  been  in  that  situation,  the  said  strange  sail 
<<  could  not  have  made  for  RocheUe  or  Aix  Roads^ 
<<  without  imminent  danger  of  being  captured  by 
the  ships  of  the  said  squadron,  or  their  boats : 
And  he  further  says,   that  having  continued  to 
watch  the  said  frigate  and  her  chace,  he  observed 
'<  the  said  frigate  to  fire  several  guns  at  her,  at 
about  five  o'clock  of  the  said  day,  or  a  few 
*'  minutes  afler    that  time,   at  which    time  the 
^*  Briton  was  from  about  13  to  14  miles  distant 
*^  from  the  said  squadron ;  for  he^  could  only  see 
^\  th$.;bMTi<;ade  of  her  quarter-deck  rising  from 
f  *;;the  Water.**   Now  this  is  a  very  indistinct  view 
of  the  Briton^  even  at  that  time  j  and,  as  to  the 
prize,  the  view  must  have  been  still  more  indis- 
tinct,   for  it  was    a  small .  loaded  vessel,  and   of* 
course  much  lower  in  the  water  than  the  British 
frigate:    I  think  I  have  scarcely  seen  a  more  indis- 
tinct account  of  sight  in  any  case  that  has  here 
been  brought  to  my  notice. 

Let  us  now  look  to  the  account  given  by  the 
witnesses  produced  from  on  board  the  prize. 
The  principal  witness,  Lqfitte^  who  was  master 
of  the  captured  vessel,  says,  <'  there  were  not 
'<  any  other  ships  in  sight  at  the  time  of  the 
**  capture,  other  than  parts  of  the  masts  of 
^*  vessels  at  a  great  distance  being  visible,  and 
^'  which  he  believes  were  the  masts  of  the  ships 
**  and  vessels  composing  a  British  squadron  at 
<*  anchor  in  Basque  Roads  on  the  coast  of  France^ 
**  but  which  in  nowise  contributed  to  the  capture.'* 

It 
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It  appears  then  that  he   only  saw  parts  of  the        The 
tnaUs  of  some  vessels  at  a  great  distance,  which     " 
at  the  time  of  his  examination  he  understood  to      ^^^  ^^^» 
haye  belonged  to  the  British  squadron,   but  of        *  ' 
which^  having  just  come  from  New  Orleans^  he 
could  have  known  nothing  at  the  time  of  the  cap- 
ture.   Qn  the  question  of  sight,  therefore,  it  is  im- 
possible to  say  that  this  is  not  an  extreme  case :   1 
tliink  I  do  not  go  too  far  in  de^ribing  it  as  a  case 
of  vision,  as  indistinct  and  distant  as  any  I  ever  re* 
member  to  have  been  brought  to  the  notice  of  the 
Court  It  appears  to  me  that  it  would  be  carrying 
the  principle  farther  than  it  has  been  carried  by  any 
form^  decision,  if  upon  proof  so  indistinct  as  .the 
present  I  were  to  pronounce  for  the  interest  for  the 
squadron.  The  Court  will  entertain  the  ancient  prin- 
ciple, but  it  will  not  extend  it :  it  has  already  gone 
great  lengths,  and  is  not  at  all  inclined  to  go  beyond 
whathas  already  been  done,  nor  to  carry  the  legal  in* 
teipretation  one  step  farther.  If  I  were  to  pronounce 
for  the  claim  of  joint-capture,  I  should  be  acting 
in  direct  opposition  to  the  case  which  has  been 
cited  (the  Margaret^  Martyn).    The  Briton  was  not 
ooljr  the  prime  mover,  but  the  sole  mover  in  the  busi* 
ness,  for  it  is  not  even  pretended  that  the  squadron 
made  the  slightest  movement  or  exertion.  It  was  by 
the  act  of  ihe  Briton  only,  that  the  prize  was  brought 
ivitfainsight  of  the  other  ships  of  the  squadron,  which 
were  placed  in  a  situation  and  under  circumstances 
which  rendered  it  almost  morally  impossible  that 
they  should  be  able  to  lend  their  assistance.    They 
were  employed  in  a  blockade  service,  of  the  closest 
aod  strictest  kind,  for  the  purpose  of  watching 
vessels  which  were  earnestly  seeking  an  opportunity 

VOU  0.  K  to 
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The  to  escape.  They  were  centinels  on  their  port 
laMelakie.  matching  over  prisoners  anxious  to  run  away* 
/u«i8~  Blockading  ships,  it  is  true,  are  at  liberty  to  take  a. 
*^'^'  prize  if  it  comes  iti  their  way,  but  they  are  not  to 
chase  to  a  distance,  for  that  would,  in  effect,  be  a 
desertion  of  the  duty  imposed  upon  them,  and 
would  amount  to  a  breaking  up  of  the  blockade. 
It  is  not  usual  for  more  ships  to  be  employed  in 
maintaining  a  blockade  than  are  absolutely  neces- 
sary for  that  purpose.  How  many  ships  were  ac- 
tually blockaded  in  the  present  instance  does  not 
exactly  appear,  but  there  seems  reason  to  believe 
that  they  were  at  least  equal  in  number  to  the 
blockading  fleet.  It  could,  therefore,  be  hardly 
consistent  with  prudence  to  detach  any  portion  of 
their  force  in  pursuit  of  any  other  object.  Here 
is  another  circumstance  also  very  deserving  of 
consideration.  The  different  vessels  of  the  squa- 
dron had  their  sails  furled,  and  were  at  anchor, 
with  the  wind  blowing  strong  into  the  bay,  at  the 
bottom  of  which  they  were  lying.  Indeed  it  seems 
admitted  by  Sir  Harry  Neaie  to  have  been  very 
doubtful  whether  any  one  ship  of  the  squadron 
could  have  come  up  with  the  prize,  if  it  had  not 
been  for  the  position  taken  by  the  Briton.  He 
says  <*  it  is  a  matter  of  doubt  in  his  mind  whether 
*^  any  ship  of  the  said  squadron  could  have  come 
up  with  the  said  prize  if,  as  soon  as  she  could 
see  the  said  squadron,  she  had  proceeded  for 
"  the  river  Gironde,  or  for  the  Pertms  Breton  in 
'<  particular,  and  the  said  frigate  Briton  had  not 
**  been  where  she  was.*' 

Taking  all  these  circumstances  into  considera- 
tion, that  the  chace  was  commenced  by  the  Briton 

only. 
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only ;  that  the  prize  would  never  have  been  seen       ^J^ 
by  the  squadron  if  it  had  not  been  for  the  acts  of  _— _ 
the  Briton;  that  the  squadron  was  engaged  in  a      J»n«i8th, 
blockade  of  the  strictest  kind,  which  rendered  it 
imperative  on  them  not  to  desert  their. post;  that 
they  were  lying  at  anchor,  with  their  sails  furled, 
in  the  bottom  of  a  bay,  into  which  the  wind  was 
'blowing  strong,  I  think  I  should  be  going  farther 
than  former  cases  would  justify  me  in  doing,  if  I 
were  to  pronounce  for  the  interest  of  the  squadron, 
and  therefore  I  shall  decide  in  fitvor  of  the  ex- 
clusive claim  of  the  Briton. 
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BALTIMORE,  Baker. 

Februafy  28th,  T^HIS  was  the  case  of  an  American  vessel,  laden 

'^'^'  with  a  cargo  of  various  merchandize,  which, 

ptrtofaahip'g   in  tij0  prosecution  of  a  voyaire  from  Liverpool 

crew  going  on  *  -^    o  mt 

bo«rd  a  reMei  to  thc  port  of  RMmoTC  ill  AfHericOj  met  with  very 
and  biingiiig  her  tcmpcstuous  wcather,  and  suffered  considerable 
JirelSuive'*  damage.  On  the  4th  of  March  Bhe  fell  in  with 
^w  e VueVor  ^^^  Majcsty's  post  officc  packet  Rapids  at  which 
her  preaervatioQ.  time  shc  was  vcry  Icaky,  having  four  feet  water  in 
matned  in'thdr  her  hold,  onc  of  her  pumps  split,  and  the  other 
^Jluy  r^y  to  choakcd,  her  fore  and  main  top  masts,  and  also 
Mtidi^Ttho  *^^  ^®^  of  her  foremast  gone,  and  her  ensign  union 
reward.  dowu  as  a  sigual  of  distress.    Nine  of  the  men 

on  board  were  from  sickness  unable  to  perform 
their  duty,  and  the  rest  of  the  crew  were  in  a  state 
of  great  exhaustion.    Under  these  circumstances 
the  American  master  and  his  men  were  at  their 
own    earnest    solicitation    token   on    board   the 
Rapid ;  and  he  then  signed  a  certificate  of  the 
absolute  abandonment  of  his  ship  and  cargo  to 
Captain  Steriker^  the  commander  of  the  packet, 
who  immediately  inquired  of  his  officers  and  crew, 
whether  they  were  inclined  to  volunteer  their  ser- 
vices, and  endeavour  to  save  the  vessel  and  cargo. 
With  the  exception  of  one  man,  they  all  expressed 
their  readiness  for  the  service,  and  Herron  the 
mate,  and  ten  of  the  packet's  crew  were  sent  on 
board  the  Baltimore^  taking  with  them  a  supply  of 
the  necessary  articles  for  the  use  of  the  vessel. 
Previous  to  quitting  the  packet^  Herron  signed  an 

agree- 
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agreement  that  dU  the  emoluments  ariring  from  the        Tht 
service  of  savix^  the  ship  and  cargo^  should  be  ^^^t'^qk*. 
applied  for  the  general  benefit  of  the  cr^w  of  the  ^«6r»a,yaWi^ 
R(^.    On  the  10th  of  March,  the  salvors  sue*       ^^^'- 
ceeded  in  (unip^qg  the  J^^cilUmore  wd  her  cargo 
safe  into  Fakn^wtky  and  proiceedinga  were  soon 
afterwards    instituted  iv    the  Admiralty  Court, 
lie  Question  was^  how  much  should  he  ^-warded 
for  siilvage}   and,   secondly,  to  ^hom,  and  in 
wkat  pFopoition  the  sum  so  awarded  shou}4  he 
distributed. 

On  l)ehalf  of  ^crr(^  and  the  men  who  accom* 
panied  him  onboard  the  Baltnnore,  Arnold  insisted, 
that  a  very  large  remuneration  was  di^e  for  the 
difficqlt  apd  dangerous  service  t|)at  had  been  per- 
forised,  ^d  that  the  phip  aq4  cai'gff  having 
l)een  preserved  hy  fheir  ej^er^ions  eMlt^sweb/f  they 
were  eMlusively  entitled  to  the  r^ward^  That 
the  certificate  signed  by  the  mate,  admitting  the 
light  of  the  captain  of  the  Rapid  ^nd  the  rest  of 
the  crew  ^ho  remained  on  board  that  ship  to  par- 
ticipate in  the  salvage,  pught  not  to  ))e  enforced 
against  hhn»  ^  having  been  pbtaipe^  hastily  *and 
without  examination  on  his  p^  during  the  bustle 
an4  ponfnsion  that  necessarily  took  place,  whilst 
they  were  ^removing  from  one  ship  to  the  otif er. 
That^  at  a}l  events,  the  agreement  would  be  bind- 
ing on  himself  pnlyi  %nd  coifld  not  in  any  degree 
affect  the  interests  of  the  other  actjing  s^lyofs. 

For  the  Captain,  and  the  part  of  the  crew  who 
reinained  on  board  the  packet,  the  King^s  Advo- 
cate  and  Lushington  contended,  that  he  was  the 
^fqcti,  the  anthor  and  conductor  »f  the  enter- 

K  3  prize. 
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The         prize^  and  that  he  was  therefore  to  be  considered 
baltimorb.    ^Yie  principal  salvor.    That  in  consequence  of  the 
February  %2xhf  absence  of  thosc  who  were  permitted  to  go  on 
*^*^'        board  the  Baltimore^  the  remainder  of  the  crew 
had  a  double  duty  to  perform  on  board  their  own 
ship,  and  double  labour  to    undergo.     That  as 
all  were   equally  ready  to  perform  the    service, 
all  ought  in  justice  to  share  equally  in  the  profits 
arising  from  it.    That  it  was  unusual  to  make  a 
distinction    between   those  who   went  on  board 
another  ship  for  the  sake  of  preserving  it,  and  those 
who  enabled  them  to  do  so  by  remaining  to  per- 
form the  whole  of  the  duty  on  board  their  own 
ship.     That  the  same  principle  prevailed  in  the 
Prize  Court,  in  which  it  is'held,  that  a  ship,  coming 
in  sight  only  at  the  moment  of  surrender,  has  a 
right  to  share  equally  in  the  prize  with  the  actual 
captor,  who  has,  perhaps,  sustained  a  long  and 
severe  engagement  with  the  enemy. 

The  owners  of  the  packet  also  put  in  their 
claim  to  share  in  the  salvage,  on  the  ground  that 
the  safety  of  their  vessel  was  endangered  by  the 
weakening  of  their  crew,  and  that  they  must  have 
become  responsible  for  a  very  large  sum  of  money, 
283,069  dollars,  which  were  on  board  the  packet 
on  freight,  had  any  loss  occurred  in  consequence  of 
the  assistance  rendered  to  the  Baltimore.  They 
likewise  claimed  the  value  of  the  sails  and  stores 
supplied  from  their  packet. 

For  the  owners  of  the  Baltimore^  Adams  coniendedf 
that  although  a  salvage  was  certainly  due  for  the  ser- 
vice which  had  been  performed,  the  amount  of  it 

ought  not  to  be  very  considerable^  as  no  great  risque 

of 
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rflife  had  been  incurred.    That,  in  consequence  of       The 
the  dispute  amongst  the  salvors^  the  American    ^^^'"^"'^ 
owners  had  been  improperly  put  to  an  additional  leiruary  iii),, 
expence.     That  an  intervention,  not  only  novel        '^'^* 
but  reprehensible,  had  been  made  by  the  owners 
of  the  packet,    and   an  additional   proctor   and 
counsel  employed  ilnnecessarily  on  their  behalil 
He  therefore  submitted,   that  the  Court,   in   set- 
tling the  quantum  of  salvage,  ought  to  take  into  its 
consideration  the  additional  expences  which  had 
been  saddled  on  the  owners. 

Judgment. 
Sir  William  Scott. — This  is  a  case  of  very  con- 
siderable    merit    on    the    part  of  the    salvors, 
who  found  the  vessel  in  a  disastrous  and  dis- 
mantled state  in  the  Bay  qf  Biscay.    Part  of  her 
crew,  it  appears,  had  suffered   so   severely  from 
illness  and  fatigue,  that  they  were  unable  to  per- 
form their  duty  on  board  her :   Othets  of  them 
were  unwilling  to  do  their  duty,  and  all  of  them 
were  willing  enough  to  escape  from  her.     The 
case,  therefore,  approaches  as  nearly  as  possible 
to  one  of  absolute  derelict,  for  although  the  crew 
had  not  actually  abandoned  the  vessel,  they  had 
every  desire  to  do  so,  and  seized  with  eagerness 
the  very  first  opportunity  that  offered  itself  for 
that  purpose.    When  His  Majesty's  packet  came 
up,  the  master  of  the  vessel  represented  the  state 
of  his  ship,  and  requested  that  himself  and  his 
men  should  be  taken  on  board  the  packet,  which 
was  accordingly    done.    In   the  act  on  petition 
which  has  been  given  in  on  the  part  of  the  owners, 
'"^me  sort  of  charge,  though  not  of  a  very  definite 

K  4  kind,, 
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The        kind,  is  made  against  the  salvors,  as  if  they  had  ail' 
,J!1I1^!!1::_   duly  constraitied  the  master  and  crew  to  desert  their 


February  a8ih,  ghip,  but  there  is  no  evidence  whatever  in  support 
'  '''  of  the  charge,  and  it  has  therefore  been  very  pro- 
perly abandoned  by  the  counsel  in  their  argu- 
Inent*  It  cannot  be  denied  that  there  was  a  good 
deal  of  merit  in  the  manner  of  bringing  the  vedsel 
safely  into  port.  It  appears  that,  on  the  suggestion 
of  the  commander  of  the  packet,  the  attempt  to 
save  this  vessel  was  undertaken.  He  called  upon 
his  men  to.  volunteer  their  services  for  this  pur- 
pose, and  with  the  exception  of  one  man,  (who  of 
course  cannot  be  considered  as  a  salvor),  they 
were  all  ¥rilling  to  make  the  attempt.  Now, 
looking  to  the  condition  in  which  this  ship  was 
when  she  was  met  with  by  the  king's  packet, 
looking  to  the  measures  which  were  so  promptly 
and  so  successfully  made  use  of  for  her  preservation, 
and  looking  also  to  the  danger  that  must  have  been 
incurred,  (for  it  is  impossible  that  a  voyage  from 
the  Bat/  ofBiscat/  to  Falmouth  at  this  season  of  the 
year,  and  with  a  vessel  in  the  state  in  which  this 
vessel  was,  could  have  been  unaccompanied  with 
V  danger),  it  appears  to  me  that  I  do  not  overstep 
/     /       y^/^     ^^  bounds  of  equity  when  I  award  the  sum  of 

A-^         i^        J^SOO  for  salvage. 

/^  r,        ^2^  ^     The  next  question  is  amongst  whom,  and    in 

what  proportion,  this  sum  shall  be  divided.  There 
can  be  no  doubjLghatever^that  the  claim  of  the 
obtain  of  the  Jiapid  is  well  founded^  forjie,  jgL^^ 
nib  andlSpurot  t^p,  whol^  ^^if^inPM.  His  right  to 
rewara  is  indisputable,  and  I  shall  ppvg  TiTm  fTip 
sum  Of  ityJUO,  to  which  1  thihYTiiris  fiillv  intitled. 

JtageigMfu    with  respect  to  the  con- 
test 
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test  which  exists  between  those  who  went  on  bowd        The 
the  BaUimare,  and  became  the  immediate  instru*   b^^'^"'^*'' 
ments  of  preserving  her,  and  those  who  remained  on  Febmary  28th, 
Board  their  own  ship,  I  confess  I  can  see  no  suf-*       '^'^' 
ficient  ground  for  making  a  distinction  between 
them,  and  consider  it  but  fair  to  hold  that  they  are 
atl  equally  entitled  to  be  rewarded.   All  of  them,  it 
is  true,  did  not  go  on  board  the  Baltimore^  but  they 
were  all  (with  one  exception)  ready  to  do  so,  and  a 
selection  of  part  of  them  became  necessary,  which 
Was  accordingly  made,  and  I  have  no  doubt  pro- 
perly made,  by  their  commander.    As  all  of  them 
concurred  in  their  readiness  to  go,  They  are  all 
equally  deserving   of  reward ;   and  this    indeed 
seems  to  have  been  the  instinctive  opinion  of  the 
Inen  themselves,  for  an  agreement  was  entered 
into  by  them  to  that  eflFect.    It  is  said,  however, 
that  this  agreement  would  be  binding  only  on  the 
individual  who  signed  it,  and  on  no  one  else ;  bat 
surely  the  effect  of  it  would  by  no  means  be  con- 
fined to  him.     For  though  he  is  but  mate  of  the 
packet,  he,  in  point  of  fact,  becomes  master  of  the 
Baltimore,  and  in  that  character  his  act  would 
(for  a  purpose  of  this  sort  at  least)  be  binding 
upon  all  those  whom  he  took  under  his  command. 
I  cannot  permit  it  to  be  averred,  that  he  signed  s «» 
this  paper  without  having  any  knowledge  of  its   ^ 
contents  ;   at  the  same  time,  it  must  be  admitted 
that  he  is  entitled  to  a  considerable  reward  for 
the  services  he  performed,  and  I  shall,  therefore, 
give  him  the  sum  of  ig*80.    The  rest  I  shall  dis- 
tribute equally  amongst  the  crew  of  the  packet, 
"IWlh  the  exception  of  the  man  who  refused  his 
wrvices ;  and  his  share,  under  the  circumsta^es, 

ought 
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The        ought  to  be  given  to  the  carpenter,  in 
Baltimoei.  ^  Yi\s  ^^^^  share.    With  respect  to  the  claim  of 


FthuaryzZth,  the  owners  of  the  packet,  they  are  certainly 
^  ''*  entitled  to  receive  the  value  of  the  sails  and 
stores  which  were  supplied  from  their  vessel, 
and  also  the  amount  of  any  other  loss  or  expence 
which  they  may  have  fairly  incurred ;  but  I  can* 
not  approve  of  their  coming  here  and  employing^ 
a  separate  proctor,  and  by  so  doing,  putting  the 
owners  to  an  additional  and  unnecessary  expence. 
They  might,  with  the  same  ^ect,  and  in  a  manner 
equally  beneficial  to  their  own  interests,  and  cer- 
tainly  less  injurious  to  that  of  others,  have  stated 
their  demands  in  an  affidavit,  without  writing  to 
the  act  as  they  have  done,  and  therefore  it  is  some- 
what hard  to  hold  the  owners  of  the  American  ship 
responsible  for  the  expence  incurred  by  their  pro- 
ceedings in  this  suit.  I  desire  the  costs  may  be 
strictly  taxed. 

The  value  of   the  property  saved  was  about 
jffl,900. 
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HERO,  Howard. 

THIS  was  a  cause  of  bottomree,  brought  by  Mr.    Mmah  ^, 

Adonis  Coates  of  Liverpool^  the  holder  of  an        "**^* 
instrument,  purporting  to  be   an    hypothecation  ag«trfthc** 
bond*  for  1 900,  with  maritime  interest  after  the  ^X  SUL.. 
mtt  of  £10  per  cent,  against  the  ship,  cargo,-  and  ^^^^'^^ 
freight  and  also  against  Messrs.  Donald  smd  son,  bywayoftecu. 

.1        ntjfor  advmctt 

tae  owners.  made  by  him. 

JUDG- 


*  The  following  is  a  copy  of  the  bond  :— 

Know  all  men  by  these  presents,  that  I,  Andrew  Howard,  master 
of  the  ship  or  vessel  called  theHero,  ofSaint  Johns^NewBrunswich; 
^  present  in  this  port  of  Liverpool,  in  the  county  of  Lancaster,  in 
tbat  part  of  the  united  kingdom  of  Great  Britain  and  Ireland 
called  England,  am  held  and  firmly  bound  to  Adonis  Coates  of 
I^verpool  aforesaid,  merchant,  in  the  penal  sum  of  one  thousand 
nine  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  Adonis  Coates,  or  his  certain  attorney,  executors, 
administrators,  or  assigns;  for  which  payment  well  and  truly  to 
be  made,  I  bind  myself  my  heirs,  executors,  and  administrators, 
tod  every  of  them,  and  also  the  hull,  tackle,  and  appurtenances 
of  the  said  ship,  and  the  cargo  now  laden  on  board  thereof,  together 
with  the  freight  for  the  same  as  hereinafter  mentioned.  Sealed 
with  my  seal :  Dated  this  twenty-seventh  day  of  October  one 
du>uand  eight  hundred  and  fifteen. 

Whereas  the  said  ship  Hero  hath  lately  arrived  in  the  port  of 
liverpool,  from  the  port  of  Saint  Andrew's,  New  Brunswick,  and 
the  said  ship  has  been  consigned,  by  the  owner  thereof,  to  the  said 
Adonis  Coates,  and  the  said  ship  being  in  wantof  some  repairs  and 
of  several  articles  to  enable  her  to  proceed  on  the  voyage  to  Saint 
John*s  aforesaid,  and  back  to  the  port  of  Liverpool  aforesaid,  and 
the  8ud  master  being  also  in  want  of  money  to  defray  the  neces- 
>&7  disbursements  and  expences  of  the  said  slup  in  Liverpool* 

hath 
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The 
Hkko. 


Mmreh  4th, 
1817. 


Judgment. 
Sir  WilUam  Scott. — ^This  is  a  demand  made  by 
the  holder  of  a  bottomree  bond,  granted  to  Mr. 
Adonis  Coates  by  the  master  of  the  ship  Hero^  be- 
longing to  New  Providence  in  America.  It  is  un- 
necessary for  me  to  say  that  bonds  of  this  desciip* 

tion^ 


hitfa  apptied  to  the  said  Adonis  Coates  to  lend  and  advance  to 
him  a  sufficient  sum  of  money  for  those  purposes :  And  whereas 
the  said  Adonis  Coates  hath  consented  to  IqmI  and  advanee  the  said 
money  on  security  of  the  hull,  cargo,  and    freight,  and  the  sind 
Andrew  Howard  hath  accordingly  taken  up,  upon  the  adventure  of 
the  said  ship  or  vessel,  the  sum  of  nine  hundred  pounds  of  Uwful 
sterling  money  of  Great  Britain,  and  which  said  sum  of  money 
the  said  Adonis  Coates  l^nt  and  supplied  to  the  said  master,  at 
the  rate  of  ten  pounds  per  cent,  on  the  9aid  sum  of  nine  hundred 
pounds,  during  the  said  voyage,  and  has  consented  and  agreed  to 
stand  and  bear  the  hazard  and  adventure  thereof  on  tibe  hull, 
tackle,  apparel*  and  furniture  of  the  said  ship  or  vessel  during 
the  said  voyage,  so  as  the  same  do  not  exeeed  the  term  of  six 
calendar  months  (to  be  oomputed  from  the  date  thereof) :  Now 
therefbee  know  ye,  that  I,  the  said  Andrew  Howard,  do  by  these 
presents,  for  myself,  my  executors  and  administrators,  covenant 
and  agree  to  and  with  the  said  Adonis  Coates,  his  executors, 
administrators,  and  assignsi  that  the  said  ship  or  vessel  shall  and 
will  with  all  convenient  speed  set  sail  and  depart  froip  Liverpool 
aforesaid,  and  shall,  as  directly  as  wind  and  weather  will  permit^ 
proceed  to  St.  John  s  and  back  to  Liverpool  aforesaid,  and  there 
end  the  said  voyage ;  and  the  said  Andrew  Howard,  in  consideration 
of  the  said  sum  of  nine  hundred  pounds  of  lawful  sterling  money  of 
Gveat  Britain,  paid  by  the  said  Adonis  Coates,  do  hereby  bind  my  self, 
myheir9,exeentors,  and  administrators^  andparticularly  thesaid  ship 
Hero,  and  hercaigoandfi^dgh^  and  tb^  boats,  tackle  appfurel,  fumt* 
ture,  and  appurtenancesof  tbesame,  unto  ^e  said  Adonis  Coates,  his 
eieciitors,  adminisCraUM-f,  and  assigns*  €»r  the  due  and  punctual 
paymest  nf  the  sud  sum  of  nine  hundred  pounds  of  lawful  sterling 
money  of  Gneat  Britain*  with  maxitime  interest  thereon,  at  and 
after  the  rate  •f. tea  per  ctent,  within  ten  days  next  after  the 

arrival 


HIGH  COURT  OF  AmaRALTY.  141 

tioDi  when  entered  into  fairly  and  hondfide^  are  The 

very  ikvourably  regarded  in  this  Court.    They  are  ^'*^ 

given  as  security  for    money  advanced  for  the  Mart^^, 

necessary  use  of  a  tihipin  a  foreign  port,  where  *'^^* 
the  owners  and  the  tnaster  have  no  personal  credit, 

and 


iXkm 


tti^df  die  said' ship  or  rewel  at  IaveqMN>l  afoiesaidy  or  at  the 
end  or  eaqMration  of  sa  calendar  monthfl»  to  be  computed  as  afore- 
said, which  of  the  said  terms  shall  first  and  next  happen ;  and  in 
case  the  said  sum  of  nine  hundred  pounds  of  lawful  sterling 
money  of  Great  Britain,  with  sueh  mttidme  interest,  shall  not 
he  duly  and  ponctually  ^aid»  then  with  intenest  at  and  after  the  rale 
offive  per  cent,  of  Mfee  lowfol  moBey«  to  he  computed  from  thed^ 
^  said  sum  of  nine  hundred  pounds,  with  maritime  interest, 
sball  become  payable  as  aforesaid,  unlal  the  day  the  same  shall 
be  actually  paid  as  aforesaid :  And  I,  the  said  AndrewHoward,  do 
for  myself  my  heirs,  executors,  and  administrators,  hereby 
farther  coyenant  and  agree  to  and  with  the  said  Adonis  Gbates, 
his  etcRnitors,  administrators,  and  assigns,  that  I»  the  said 
Aodi^  Howard,  at  the  time  of  the  sealing  and  delivery  of  these 
presents,  am  the  true  and  lawful  master  of  tlie  said  ship  or 
Ttissel ;  and  that  I  have  power  and  authority  to  charge  and 
tegage' the  said  ship,  her  freight,  cafgo,  and  j^ppurtenanoes  as 
aforesaid;  and  that  the  said  ship  and  her  caigo,  and  also  her 
boats,  mcUe,  apparel,  and  furniture,  and  her  freight,  shall  at  all 
times  after  the  said  voyage  be  liable  and  chargeable  for  the  pay- 
ment of  the  said  sum  of  nine  hundred  pounds  of  lawful  steiiing 
money  of  Great  Britain,  and  maritime  interest,  and  with  lawftil 
interest  thereon,  to  be  competed  as  before  mentioned  and  agfeed 
lyoB,  -and  according  to  the  true  intent  and  meaniiig  of  these  pre- 
aents:  And  lasdy,  it  is  hereby  declared  and  agreed  between  the 
•aid  pardes  to  these  presents,  that  in  case  the  said  ship  or  vessel 
•ball  be  lost  or  oast  away  before  her  arrival  at  St.  JohQ^^afiSEfifiSid 
vpon  the  said  intended  voyage,  that  then_  the  payment  of  the  said 
nan  of  nine  hundred  pounds,  with  maritime  interest,  or  any  part 
thereof^  shall  not  be  demanded  or  recoverable  by  the  said  Adonis 
Coates,  Us  executors,  administrators,  or  assigns,  but  shall  cease 
Aod  determine*  4]fd  the  lb%s  thereby  wholly  borne  trnd  mSSned 
fcLdie  said  Adonis  CoatM,tis  executors  andadmmistrators;  and  that 

then 
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,  1^  suid  where,  without  such  assistance,  the  ship  must 
"'*^*  continue  to  lie  until  it  becomes  rotten  and  useless. 
Mmh  4tK.  It  is  highly  expedient,  therefore,  that  they  should 
**''•  be  upheld  with  a  vigorous  hand.  The  principle 
on  which  they  are  founded  and  supported  is  of 
great  antiquity,  and  deeply  radicated  in  the  gene- 
ral maritime  law,  from  which  it  has  been  trans- 
planted into  the  law  of  this  country.  Where  the 
master  cannot  procure  the  necessary  supplies  on 
the  personal  credit  of  himself  or  his  employers, 
there  can  be  no  doubt  that  he  is  at  liberty  to 
pledge  the  ship  itself,  by  way  of  security,  to  the 
lender,  and  to  stipulate  for  the  payment  of  interest 
after  a  rate  which,  in  cases  of  bonds  granted 
under  other  circumstances,  would  be  deemed 
usurious. 

It  is  said  that  this  bond  is  objectionable  on  the 
face  of  it, — ^that  Mr.  Coates,  although  he  is  to  re- 
ceive an  extraordinary  and  maritime  interest,  is  not 
to  take  upon  himself  the  risk  of  the  whole  voyage. 
The  vessel,  it  appears,  was  to  commence  her  voyage 
at  Liverpool^  to  go  to  St.  John's  in  the  island  of 
Newfbundlandt  and  to  return  to  Liverpool,  but  the 
outward  voyage  only  wa:s  to  be  at  the  risk  of  the  len- 
der. But  the  objection  is  hardly  to  be  deemed  a 
fatal  one.    The  lender  was  to  be  entitled  to  an 


then  and  from  thenceforth,  every  clause,  matter,  and  thing  herein 
contuned,  on  the  part  and  behalf  of  the  said  Andrew  Howard, 
•hall  be  void ;  any  thing  herein-before  contained  to  die  contrary 
thereof  notwithstanding.  In  n^tness  whereof  I,  the  said  Andrew 
Howard,  have  hereunto  set  my  hand  and  seal,  the  day  and  year  first 
above  written. 

Seded  anddeUvered  in  "i     ^nDrbw  HOWARD,  (l.  s.) 
thepresenceof  S  t   v       / 

THOMAS  RICHARDSON. 

interest 
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interest  of  jf  10  per  cent,  (certainly  not  an  ex«        tim 


Hbeo. 


tntvagant  rate   of  interest  on  a  maritime  bond)  . 
untUjhe  arrival  of  the  shig,    or    for  a   certain     Afore*  4th, 
specified  rime,   and  after  that  he  was  to  receive 
common  interest  only.    It  appears,  therefore^  when 
duly  considered,  to  be  little  more  than  a  bond  for 
maritime  interest  on  the  voyage  to  St.  John%  and 
a  postponement  of  the  payment  of  the  money  until 
the  arrival  of  tlie  ship  at  Liverpool    The  bond, 
then,   would  have  been  more  properly  expressed, 
if  it  had  stated  that  the  money  was  lent  on  a 
voyage   from  Liverpool  to  St  John's  only,  and 
not  back  again  to  LioerpooL     This  would  cer- 
tainly have  been  more  regular ;  but  it  appears  that 
the  ship  was  expected  to  come  back,  and  that 
the   party  was   willing  the  payment  should  be 
pos1|K>ned  until  the  time  of  her  return.    Under 
these  circumstances  the  objection  to  the  bond 
cannot  be  regarded  as  fatal. 

Another  objection  has  been  raised  of  a  difierent 
kind.     It  is  said  that  the  bond  is  not  good,  because 
it  is  granted  to  the  agent  of  the  owner,  who  is  bound 
to  supply  the  necessary  funds  for  the  disburse- 
ments of  the  ship,  without  looking  to  a  bottomree 
bond  to  secure  the  repayment  of  the  money.     It 
has  been  argued,  and  widi  apparent  propriety,  that 
a  person  to  whom  the  ship  is  consigned  by  the 
owner,  and  who  must  be  in  constant  correspondence 
with  him,  ought  to  make  the  necessary  advances, 
without  demanding  maritime  interest,  and  it  has 
been  truly  said,  that  a  party  is  not  at  liberty  to  act  as 
the  agent  of  the  owner,  ancTat  the  same  timejo  t^e 
upon  Jtiimself  the  character  and pnvflegesfif ja.strai« 
ggf  ^Jboactasifdiere  were  a  necessity^when  no  ne- 
cessity 


I  Si;. 
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The        cessity  exig|s.    The  case  of  necessity,  which  is  the 
"'*°*       foundation  of  a   batlumiee  bend>  Aeeg.^iAUt^gtee 
iif«rcft  4th,    w5ere  there  is  credit  existing  on  which  money  can 
jbMB^obtained  jEiAout  resoiJ|ng.Jt<»UicrTB^ 
of  the  ship. 

At  the  same  time  1  will  not  take  upon  myself  to 
lay  it  down  as  an  univeroal  proposition,  that  an 
agent  may  not,  under  any  circumstances,  take  the 
security  of  a  bottomree  bond.    Cases  may  possibly 
arise  in  which  an  agent  may  be  justified  in  so  doing. 
It  can  be  no  part  of  his  duty  to  advance  money 
without  a  fair  expectation  of  being  reimbursed, 
and  if  he  finds  it  unsafe  to  extend  credit  to  his  em- 
ployers beyond  certain  reasonable  limits,  he  may 
then  surely  be  at  liberty  to  hold  hard,  and  to  say^ 
I  give  up  the  character  of  agent,  and,  as  any  other 
merchant  might,  to  lend  his  money  upon  bond,  to 
secure  its  payment,  with  maritime  interest.     If 
in  such  a  case,  he  gives  fair  notice  that  he  will 
not  make  any  furUier  advances  as  agent^  imd 
affords  the  master  an  opportunity  of  trying  to  get 
money  elsewhere,  and  the  master  is  imable  to  do  so, 
but  is  obliged  to  comb  back  to  him  for  a  supply^ 
then,    he  is  fairly  at  lib^ty,  like  any  other  mer- 
chant, to  advance  the  money  on  a  security  that  is 
more  satisfactory  to  himself.    I  will  not  say  that 
tiie  case  might  not  go  further.  ^  the  agent  had 
given  credit  for  aU  the  disbursements  of  the  ship, 
mnaTcontrSry  to  his  expectations,  that  they 
amountecl"To"more  thaiThe  calculatedpand  Wggt 
"tieyond  any  advances  which  he  HtiMhUeasonably  be 
-"^^led  upon  to  make  on  the  mere  per songjcreffiTof 
"tS  employers,  andJftiigTg  Wtff  Po  ^'"^^  ^o  kHr  tn 

other  quarters  tor  u^^am^^  hf  t^ight  pnarih^y  be 

justified 
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justified  in  resorting  to  this  spedeg  of  security,  giving        .^^ 
flte-eariiesr  noticeof^  the  necessity  under  which  Tie       "»"<>' 
^Ctedr — Under  such  circumstances  he  might  not,  ^^^rch  4th, 
perhaps,  be  out  of  the  reach  of  the  protection        ^^>7. 
which  a  botomree  bond  would  afford  him. 

Subject  to  these  observations,  I  come  to  the 
consideration   of  the   present   case.     Mr.  Coates 
says,    *^  that   he    had    various     transactions    in 
"  business   with    Messrs.    Donald    and   Son^    of 
*^  Saint  Jphn's  in  the  province  of  New  Brunswick^ 
*^  merchants,  and  in  the  month  of  September  1815, 
*'  the  sum  of  £3,792  14fS.  lOd.  was  due  to  him, 
''  this    deponent,  on    the    balance  of  accounts 
'<  between  them ;  and  he  further  made  oath,  that 
'^  on  the  arrival  of  the  said  ship  Hero  and  iier 
<<  cargo  at  Liverpool^  in  the^  said  month  of  Sep^ 
lember,  he  disposed  of  the  said  cargo,  the  net 
proceeds  whereof,  amounting    to  the  sum  of 
d 3,139  I3s.  4fd.,  he  placed  to  the  credit  of  the 
*'  said  Messrs.  Donald  and  Son,  in  their  account 
**  with  liim  ;  and  the  said  vessel  being  in  want  of 
^*  some  repairs,  and  the  said  master  having  sent 
^<  various  bills  to  this  deponent  for  payment,  to  a 
**  considerable  amount,  for  the  disbursements  of 
**  the  said    ship,  and  this  deponent  having  paid 
**  several  sums,  but  finding  that  the  total  disburse- 
^^  ments  of  the  said  vessel  to  clear  her  outwards 
from  the  said  port  of  Liverpool  on  her  return 
voyage  to  New  Brunsmck,  exclusive  of  the 
^'  insurance,  and  of  the  cost  of  her  return  cargo, 
*'  which  he  was  directed  to  purchase  by  Messrs^ 
Donald  and  Son,  would  amount  nearly  to  the 
sum  of  nine  hundred  pounds,  he  refused  to 
^^  advance  the  same,  and  thereby  increase  the  con- 
¥ou  II*  I'  siderable 
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rh%  ^*  siderable  balance  whijch  would,  besides  auoh  dis- 
hem.  m  bursements,  be  due  to  him  when  the  aaid  ship 
j^mtk  4th,  *^  should  be  cleared  out,  unless  the  said  master 
i%ir.  if  would,  in  tiie  first  instance,  undertake  t^  give 
<<  him  a  bottomree  bond  for  the  whole  amount 
^  of  such  disbursements,  when  such  amount  should 
^  be  ascertained ;  and  he  further  made  oath,  that 
«'  he  did  not  make  use  of  any  threat  or  influe]\ce 
^<  whatever  to  compel  or  induce  the  said  Andrew 
^  Howard  to  sign  and  execute  such  bond,  for  that 
^<  when  he,  this  deponent,  first  required  the  said 
^  bottomree  bond  from  the  said  master,  which  the 
**  deponent  believes  might  be  on  or  about  the 
^<  dOth  of  the  said  month  of  October  1815,  at  wbadi 
*^  time  this  deponent  had  not  paid  more  than  the 
^  sum  of  jSSSI,  the  said  master,  on  being  made 
*'  acquainted  with  the  state  of  accounts  between 
.*<  the  said  Messrs.  Donald  and  Son  and  this  de- 
^'  ponent,  agreed  to  take  up  a  sufficient  suna  ol 
**  money  upon  bottomree  for  the  whole  disburse 
*^  ments  of  the  said  ship  without  any  hesitation^ 
^  and  on  the  27th  day  of  October  1815  he  duly 
•'  executed  a  bottomree  bond  accordingly.**  Now 
the  master  positively  swears,  in  a  manner  that  I 
cannot  but  think  much  more  precise  and  definite, 
^  that  it  was  not  until  the  26th  or  27th  day  of 
^  October  1815,  when  the  said  ship  was  cleared 
^  out  and  ready  for  sea^  that  the  said  Adorns 
^  Coates  for  the  first  time  proposed  to  this  de- 
^  ponent  that  he  should  give  him  a  bottonuree 
^  bond.^  '  I  need  not  say  that  the  bond  cannot 
extend  to  the  sum  of  three  hundred  pounds,  which 
had  been  expended  before  any  mention  what^ 
ever  was  m^e   of  a  security  dP  this  kind*    It 

jcaimot 
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caiioot  be  camedjbgck  to  cover  ihe  money  y^hicJi         The 
^d  BBftirB  "BeeiTadvanced  on  personal  credit    If  . 

mbnej  is  advanced  on  the  undetstanding  thut    March  Axh,- 
tibere  is_Jo  bel^Tjpot^^  the  exe-        '  '^* 

<hition  of  a  bond  may  be  delayed  until  the  whole 
amcAmt  of  ijie;expencesy  and  of  the jaoney  neces^ 
ttty  to  defray  diem,  shall  have  been  astcertained 
jted-sdvaneedy  but  it  can  have  no  reference  to 
money  which  wad  advanced  before  any  mch  security 
was  in  contemplation^  Although  it  is  not  usual 
in  courts  of  common  law  to  hold  that  a  bond 
may  be  good  in  part,  and  bad  in  part,  yet  in  the 
efmtable  consideratiw  which  this  Court  is  in  thc^ 
habit  of  applying  to  cases  of  this  kind^  such  a  dis- 
tinction may  be  very  properly  admitted,  Tlie  bond 
may  be  valid  for  the  money  advanced  noiih  ik^ 
view  to  Us  security^  although  it  is  altogether  void 
with  respect  to  that  which  was  paid  alio  intuittu 
Of  the  truth  of  the  account  given  by  the  master^ 
-thjf ~^ti»&  bond"li^'noF£ntKe  contemplation  of 
the  parties  until  the  ship  was  cleared  and  ready  ta 

^aBrtbefe-teems  lu  bu  no  itMiwa  lu  dOubi    I  have 

» —  fc 

already  ubseived,  -thht  if  tlie  amount  of .  disburse-^^ 
ments  came  by  surprize  upon  the  agent,  he 
might  perhiqps .  take  the  security  of  a  bond  for 
the  excess  beyond  that  upon  which  he  reason-r 
sbly  calculated.  But  does  that  appear  to  have 
been  the  ease  in  the  present  instance  ?  The 
master  swears  positively  that  ^'  all  the  expences 
«<  were  incurred  under  the  orders  and  directions 
given  by  him  ^he  said  Adonis  Coates^  as  the 
agent  and  correqiondent  of  the  owners/^  If 
He  then  was  the  person  who  from  the  first  ordered 
the  disbursements,  and  if  he  did  so  in    the  cha«^ 

f,  S  racter 
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The        racter  of  Agents  I  do  not  think  he  is  now  at  liberty 
"'*^'       to  turn  round  and  demand  the  security  of  an  hypo- 


March  4th,  thecation  bond,  as  if  he  were  a  perfect  stranger  to 
*^*^'  the  owners,  and  had  never  intermeddled  in  the 
transaction.  If  he  had  not  actually  advanced 
the  money  for  the  repairs  and  disbursements 
of  the  vessel,  he  had  given  the  orders  and 
.made  himself  responsible  for  the  payment  of 
them,  which  is  for  this  purpose  equivalent  to  an 
actual  advancement  of  the  money.  I  must,  in  the 
next  place,  observe,  that  there  are  other  consider- 
able differences  between  the  account  given  by  the 
master,  and  that  of  Mr.  Adonis  Coates.  The  master 
says,  **  that  had  the  said  Adonis  Coates  signified  to 
*^  him  his  intention  not  to  have  advanced  money 
^'  for  the  disbursements  of  the  ship,  except  upon 
"  bottomree,  he  would  not  have  accepted  such 
"  advances  on  that  condition ;  but  would,  before 
*'  resorting  to  means  so  injurious  to  his  owners, 
"  have  endeavoured  to  raise  the  necessary  supplies 
"  on  the  personal  credit  of  the  said  Messrs.  Donald 
*'  and  Sonj  which  might  have  been  effected^ 
,^*  as  he  verily  believes**    The  ship,  however,  was 

ready  to  sail,  and  any  delay  at  that  time,  for  the 
purpose  of  endeavouring  to  get  the  money  else- 
where, might  have  been  still  more  prejudicial  to 
the  interest  of  the  owners  than  a  compliance 
with  Mr.  Coates*s  demand.  Surely  this  approaches 
something  very  near  to  a  case  of  compulsion. 
The  master  was  reduced  to  the  necessity  as 
it  were  of  complying  with  the  proposal  made 
by  Mr.  Coates :  He  swears,  "  that  Mr.  Coates  par- 
"  ticularly  requested  him  to  conceal  the  fact  oJ" 
''  the  said  bond  having  been  given  from  the  said 

"  Messrs. 
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Messrs.  Donald  and  Son,  his  owners  ^  assuring        The 


Utiia 


**  him^  upon  his  word  of  honor,  that  the  said  bond  _ 
*•  should  never  be  put  in  force  to  the  disadvantage    J^«rch  4th» 
"  of  his  said  owners,  unless   untoward  circum-        "  *^' 
**  stances  obliged   him   to   enforce    the    same." 
Mr.  Coates  represents  the  matter  very  differently, 
and  positively  denies  that  "  he  ever  gave  any  assq- 
"  ranee  in  any  respect,  that  he  would  not  put  the 
**  same  in  force ;"  but  I  observe,  that  in  the  letter 
which  he  writes  on  the  next  day  to  the  owner,  he 
says  not  one  word  about  this  bond.    He  was  con- 
tinning  his  correspondence   with    the  owner  as 
Agent:    He   mentions   these  very   sums  in   his 
account ;  but  not  as  if  he  charged  them,  or  as  if 
they  were  due  to  him,  in  any  other  character  than 
as  Agent.     No  intimation  whatever  is  given  that 
he  had  advanced  the  money  upon  the  security  of 
an  h3rpothecation  bond :  Upon  that  subject  he  is 
altogether  silent.    I    really  feel  great  difficulty, 
under  such  circumstances,  in  pronouncing  for  the 
vahdity  of  this  instrument.    Looking  to  the  state- 
ment  made  by  the  master,  that  the  disbursements 
were  ordered  by  the  agent  himself;   that  he  be- 
lieves he  could  have  got  the  money  elsewhere ;  that 
no  mention  was  made  of  the  bond,  until  the  ship 
was  actually  ready  to  sail ;  and  looking  also  to  the 
letter  and  account  of  the  agent  himself,  in  which 
he  is  quite  silent  respecting  the  bond,  I  must  take 
the  master's  to  be  the  true  account  of  (he  trans- 
action.    His  conduct  is,  I  observe,  spoken  of  in 
the  highest  terms;  and  he  is  eulogized  throughout 
by  Mr.  Coates  himself,  who^  speaking  of  him  in  his 
letter  to  the  owner,  says,  "  He  has  been  as  frugal^ 
*'  careful,  and  attentive  as  possible :  I  shall  be  very 

T.  3  *•  sorry 
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Tiw        "  sorry  if  he  leaves  the  ship."  Upon  the  whole 
"**'**       of  this  case,  I  think  myself  bound  £o  pronounce 


^tfreA'4th,  against  this  bond ;  and  I  do  so  without  meaning 
*'*^*  to  aflSx  any  slur  on  the  character  of  Mr.  CdateSf 
who  has  probably  acted  from  no  dishonest  motive^ 
but  merely  from  a  mistaken  opinion  of  the  na- 
ture of  these  instruments  ;  from  which  error,  the 
owner  himself  appears  to  have  been  not  alt<^et1ier 
free ;  for  he  seems  at  one  particular  time  to  have 
been  willing  to  satisfy  Mr.  Coates's  demand  against 
him  by  paying  the  money.  This  opinion,  however, 
which  he  seems  once  to  have  entertained,  he  has 
^ince  abandoned,  and  it  certainly  cannot  be  binding 
upon  him,  if  the  bond  itself  is  not  a  legally  valid 
instrument.  I  do  not  think  that,  upon  sound  legal 
principles,  I  should  be  justified  in  uphc^ding  the 
validity  of  this  bond }  and  I  therefore  pronounce 
figainftit. 


HioB  oouiT  car  adusraliy,  in 


FRENCH  GUIANA. 

TN  the  month  oi October  1808,  His  Majesty's  i^ip    ^^[^^  '3tH, 
of  war  Confiance^  Sir  James  Lucm  Yeo  com-  Th«ccmrtof 
mander,  acting  under  the  orders  of  Vice- Admiral  jiSuZdSL^ 
Sir  WUUam  Sydney  Smtfh  arrived  in  the  neigh-  '  ^J'^It^"' 
bourhood  of  the  settlement  of  Drench  Guiana^  i'!'*"  **T  |^f^ 
and  soon  afterwards  Sir  James  Yeo,  in  conjunction  ^^  force,  and 
with  the  Fortuguese  governor  of  the  province  of  SSS^umtory. 
Fara^  formed  the  plan  of  an  expedition  for  th^ 
reduction  of  the   colony,  then  under  the   com* 
Qsand  of  General  Victor  Hughes.    After  variomf 
operations^  the  conjoint  English  and  Fortuguesk 
forces  succeeded  in  obtaining  possession  of  the 
territory,  and,  lastly,  of  the  city  of  Cayenne^  the 
capital  of  the  colony,  which  surrendered  by  capi«>    ^ . 
tulation.    Inventories  were   made  of  the  pulUic      / 
property,  which,  with  the  whole  of  the  dolony,  iitas 
taken  possession  of  by  Lieutenant  Colonel  ilfo^iexro^, 
the  Fortuguese  commander,  on  behalf  of  the  For* 
tuguese  government.   After  various  difficulties,  a 
final  estimate  of  the  public  property  which  had     » 
been  captured  was'  made  between  Sir  James  Lucas 
Yeo  and  the  Conde  De  Fundhal^  then  Fortuguese 
ambassador  at  the  Court  of  London^  at  the  sum 
of -sf  107,251  6s. }  and  the  proportion  of  it  due  to    ^ 
the  British  otptors  was  concluded  at  ^32,727  lO^., 
This  settlement  was  communicated  to  the  For-^ 
iiqpieise  government,  and  an  order  for  the  payment 
of  the   money   wiA   made   on  the  treasury   at 
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fksnck      Maranham.    Bryan  Broughtan  the  younger,  of  the 

^"'^"^'      house  of  Broughton  and   Co.,  was  sent   to  the 

March  13th,    BrcLzilSy  Sk   the    purpose  of  receiving  payment 

'^*^'       thereof,  which   was  agreed   to   be  made  in  five 

monthly  instalments,  four  of   which  instalments 

were  received   and  invested  in  the  purchase  of 

^^  cotton,    and     consigned     to    Charles    Bivington 

//  -  Broughton  of  Parliament  Street^  one  of  the  part> 

ners  in  the  house  of  Broughton  and  Co. 

Some  years  elapsed  from  the  time  of  the  capture 
before  any  proceedings  were  instituted  for  con- 
demnation of  the  proportion  due  to  the  British 
captors.  This  arose  from  some  misconception  diat 
the  sum  paid  was  not  in  the  nature  of  prize,  but 
was  to  be  considered  rather  as  a  gratuity  from  the 
Portuguese  government  to  Sir  James  Yeo  and  his 
ship's  company. 

The  property  was  however  brought  to  adjudi- 
cation in  the  High  Court  of  Admiralty,  by  a  pro- 
oeeding  instituted  by  the  King's  Proctor,  on  the 
S8th  November  1815 ;  and,  on  the  30th  of  January 
f     1816,  the  Judge  pronounced  it  to  have  belonged  to 
the  enemies  of  the  crown  of  Great  Britain^  and 
condemned  the  proportion  of  the  agreed  value  of  it, 
amounting  to  ^  dS,727  10^.,  ^*  as  good  and  lawful 
\    '^  prize  to  our  sovereign  lord  the  king,  taken  at  the 
•.  **  colony  of  French  Guianaj  at  the  time  of  the  sur- 
•  ^*  render  thereof  to  the  conjoint  forces  of  His  Ma- 
.  **  jesty  and  of  his  Royal  Highness  tBePrince  Regent 
«^  of  Portugal.**    A  monition  was  at  the  same  time 
decreed  against  Mx.  Broughton  and  others,  to  Ining 
in  the  money,  or  such  part  of  it  as  had  come  to  their 
possession.      This    monition  was    served    upon 
Mr.  Charles  Bivington  Broughton^  ond  also  upon 

Mr, 
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Mr.  Ootdieb  ChriiHan  BuperU  ;  and  on  the  8th  of 
March  an  appearance  was  given  for  them,  under 
protest  against  the  jurisdiction  of  the  Court. 

In  support  of  the  protest,  Bumaby  and  Lushing^ 
ton  contended,  that  the  money  was  not  to  be  con- 
sidered  as  prize^  over  which  the  Court  could 
exercise  any  jurisdiction  under  the  authority  of  the 
prize  act,  nor  demandable  as  a  matter  of  right 
from  the  Portuguese  government,  but  was  a  mere 
bounty  and  donation  from  the  Prince  Regent  of 
Portugal  to  the  British  officers  and  men,  who  as- 
sbted  his  troops  in  the  conquest  of  Guiana.  That 
the  Portuguese  government  made  this  dona- 
tion to  the  British  troops,  because  the  British 
government  had  made  a  similar  donation,  for 
services  rendered  at  various  captures  made 
under  Lord  Nelson^  to  the  Marquis  De  Niza^^ 
whose  claim  had  been  litigated  in  the  court 
of  common    pleas  and    there    rejected.      That 


*  The  Marquis  de  Nixa^  being  a  Rear-Admiral  in  the  aervioe  ef 
PjortugtU,  and  having  a  Portuguese  squadron  under  his  oommand, 
acted  in  conjunction  with  the  Brituh  fleet  under  the  command  of 
the  Earl  Saint  Vincent  and  Lord  Nelson  in  the  years  1798,  1799, 
and  1800,  and  was  employed  jointly  with  them  in  blockading  MaUa, 
Leghorn^  &c  The  right  of  the  Mi^rquis  to  a  flag  share  in  the 
prizes  captured  by  the  conjoint  fleet,  was  much  discussed  before 
the  court  of  common  pleas,  in  the  case  of  Duckworth  v.  Tucker 
(2  Taunton,  7.)  ;  but  was  not,  under  the  circumstances,  recog- 
nized by  that  court.  The  lords  commissioners  of  the  treasury 
having  afterwards  investigated  the  daim  of  the  Marquis  De  NizOf 
considered  that  he  had  an  equitable  claim  to  compensation,  and 
the  sum  of  i^l 2,864  I3s.  lOd.  was  granted  to  his  representatives 
out  of  the  proceeds  of  property  condemned  to  the  crown,  but  it 
W9S  thought  advisable  to  suspend  the  actual  payment  of  this 
money,  until  the  share  of  the  BriHsh  captors^  in  the  prixe  or 
bootr  taken  at  French  Omangt  had  bc^  accounted  for. 

the 
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FiiEKCB      the  jPorftijg^j^^  ambastedpK,  when  te  fiigtiSficikl  Uttr 
Guiana,      intention  of  his  gdveimment  to  gfant  the  mboeyt 


iifWdk  ijtb,    expressly  stated  thitt  it  #bs  not  to  bie  ooiiaidend  m 
'^'^'       prize  numey^  but  05  tf  mere  grant  to  Ae  BrUitk 
officers^  in  the  same  manner  as  the  money  given  tolihe 
Marquis  De  Niza  was  a  free  gift  from  the  crown  at 
England^  and  not  prize  money,  and  that  the  distribu- 
tion  was  to  be  made  in  the  same  manner,  and  upon 
the  precedent  of  the  grant  for  the  Cape  qf.  Goad^ 
Hope.  That  the  parties  appearing  under  protest  had 
abeady  begun  to  distribute  to  the  several  officers  and 
meti,  according  to  the  scale  of  distribution  sanction- 
ed and  directed  by  the  Portuguese  minister,  with  the 
<Sotatent  of  the  persons  interested,  and  riot  as  prize 
a^nts  nor  under  tiie  regulations  of  the  prize  act. 
That  they  are  not  responsible  to  the  prize  court  for 
the  distribution  of  money  placed  in  their  hands^  as 
private  agents  and  trustees  for  the  parties,  nor 
Kable  to  be  called  upon  by  monition,  under  the 
several  acts  of  parliament  passed  for  the  regulation 
of  prize  agency.    That  the  proceedings  against 
this  money  as  prize,  and  the  sentence  of  condemni^ 
tion  were  had  without  their  knowledge  and  privity, 
and  are  altogether  irregular  and  erroneous.  That  the 
whole  territory  of  French  Guiana^  and  evay  thing 
within  it,  became  the  possession  of  the  crown  of 
Portugal^  and  nothing  but    a  Portuguese  court 
could  adjudicate  upon  the  property ;  the  acqui« 
4tion  being  wholly  Portuguese^  the  entire  con* 
tfoul  and  maliagement  must    likewise  be  Por^ 
tuguese.    That  the  circumstance  of  a  small  British 
force  having  acted  in  conjunction  with  the  Portu^ 
guese  troop^i,  could  not  give  jurisdiction  to  a  British 
court    That  it  nevet  could  be  maintained  that  a 

British 
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British  prize  court  had  jurisdiction  whendver  a      FAxneM 
BritiA  force  happened  to  be  asinsting  in  a  capture.     ^"^''^' 
That  in  many  cases  it  could  not  enforce  its  sientenc^,   jOf^  i3tii« 
akL therefore  could  have  no  jurisdictioh)  dince  the        "'^* 
role  was  universal  that  a  court  df  justice  cannot 
entertain  a  cause  without  the  po^er  of  enforcing  its 
decree.  Tliat  a  Porf^gfu^fe  court  could  have  had  no 
power  of  enforcing  its  decree,  and  consequently  no 
jurisdiction  over  the  property  in  vfldch  the  CoAde 
De  Niza  claimed  an  interest,  on  the  ground^  of 
baying  assisted  the  British  fleettf  in  capturing  it 
fiora  die  enemy;    and  therefore  a  British  coati 
of  justice  had  no  right  to  interfore  where  Bri^Hh 
subjects  had  been  assistant  in  a  similar  manner  to 
di»  troops  of  PortugaL    That  great  inconvenience 
must  arise  if  the  courts  of  any  particular  counti^ 
could  interfere,  whenever  any  of  its  subjects,  how* 
ever  few  in  number,  joined  the  forces  of  an  all^; 
ud  fimned  part  of  a  conjoint  expedition,  Whidi 
succeeded  in  making  captures  from  the  enemy; 
That  none  of  the  persons  interested  in  the  Attii*' 
butiott  of  the  property  had^  in  this  cuse  niade  iStSt 
slightest  complaint  against  the  conduct  of  the  tntt^ 
te^  and  that  the  Crown,  which  could  take  nb 
beueficial  interest  under  the  grant,  and  which  htfd 
sufieied  so  much  time  to  elapse  before  it  thought 
proper  to  interfere,  was  the  only  party  now  cotA* 
pfadning.    Upon  these  grounds  they  subttitted  thilt 
the  ju4g6  was  bound  to  pronounce  fot  th^  pY6te!(t# 
find  to  dismisii  the 


The  King^s  Advocate  and  Arnold  contra. 
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Judgment. 

Sir  William  Scott. — ^The  question  in  this  case 
arises  upoQ  the  capture  of  Guiana  by  Portuguese 
and  British  forces  in  the  year  1809*  The  Crown 
has  instituted  proceedings  to  call  upon  the  parties, 
in  whose  possession  the  value  of  the  proportion- 
able share  acquired  by  the  British  forces  is,  to 
bring  it  into  the  registry  of  the  Court.  This  is 
resisted  on  the  ground  that  the  Court  has  no 
jurisdiction  ;  the  fact  being  (as  it  is  asserted)  that 
this  money  is  not  the  proceeds  of  prize^  but  of 
liberality  on  the  part  of  the  Portuguese  govern- 
ment, shewn  in  an  act  of  mere  bounty  and  dona- 
tion. On  the  part  of  the  Crown  is  exhibited  a  sen- 
tence of  condemnation  as  prize^  on  which  the  Court 
is  not  disposed  to  lay  much  stress,  if  it  passed  (as 
it  is  said  to  have  done)  subsilentio^  without  any  other 
than  mere  formal  notice  to  those^  who  might  have 
an  interest  in  contesting  it.  On  the  other  side  is 
produced  no  act  or  deed  of  donation,  nor  any 
thing  to  show  that  this  money  was  the  spontaneous 
gift  of  the  crown  of  Portugal.  Governments  are 
in  the  habit  of  recording  many  of  their  acts,  and 
certainly  not.  less  those  of  bounty  and  beneficence 
than  their  other  acts  ;  but  nothing  of  this  sort  is 
produced.  The  transaction  passes  informally,  and 
its  real  nature  is  to  be  learnt,  not  from  any  forms 
that  describe  it,  but  from  the  course  of  events  out 
of  which  it  arises. 

The  real  objection  to  the  jurisdiction  of  the 
Court  arises  upon  the  questionable  nature  of  the 
interests  which  a  British  force  jointly  employed  on 
the  occasion  of  a  capture,  takes  for  the  crown  of 
l!ngldnd  in  that  species  of  property,  which,  agree- 
ably 
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abty  to  the  law  of  nations  confirmed  by  adoption 
into  the  British  laws,  is  considered  as  booty  or  prize 
of  war.    The  question  is,  whethCT  they  took  any 
original  interest,  or   an   interest  derived  merely 
from  a  subsequent  grant  of  those^  who  acquired  the 
territorial  possession  by  the  application  of  the  joint 
forces.     It  may  certainly  be  very  material  to  con- 
sider this  point   of  the  original  rights  because  if 
such  original  right  existed,   it  makes  it   of  little 
consequence  what  were  the  subsequent  proceed- 
ings, unless  they  could  be  shewn  to  be  founded 
on  an  express  renunciation  of  the  original  right 
by  parties    capable  of  renouncing.    A  grant  of 
that  which  was  already  acquired,  and  the  accep- 
tance of  that  grant  would  be  merely  formal  and 
ntfgatory,  and  could  not   divest  the   antecedent 
title,  which  must  be  paramount  to  any  such  grants. 
It  may  disencumber  the  question  to  consider,  in 
the  first  place,  who  are  in  law  the  real  proprietors 
of  the  species  of  property  captured  Jure  belli  — r 
and  I  have  no  hesitation  in  saying  that  the  state  is    - 
unquestionably  so  in  all  cases  whatever.     It  may 
grant  out  the  property  to  its  captors,  as  our  own 
government  has  lately  been  in  the  habit  of  doing 
by  the  revival  of  an  ancient  practice,  and  as  some 
other  states  likewise  do ;  but  this  is  not  the  case 
with  all  states  ;  some  of  them  reserve  the  property 
for  their  own  use  and  benefit,  as  it  seems  Portugal 
kas  done  in  the  present  instance.   The  original 
right  is  in  all  cases  in  the  state.    If  two  states  join  -  - 
their  forces  for  a  common  capture,  one  of  which 
has  granted  out  its  interest  to  it&  captors,  and  the 
other  has  not ;  the  only  efiect  is  that  the  proportion 
0f  the  valqe  passes  to  the  captor  in  one  instance, 

and 
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FftKMca      w^  remaim  to  the  ftate  m  ibe  other,  if  diat  state 
^'"^"^*      chooBCfi  to  assert  its  righto  against  the  preteawma 


M^rck  liih,  of  its  owii  captonu 
'^'^'  -  -  The  first  question  is,  Is  this  a  eanmon  captun^ 
CMimon  to  hoA  parties  f  Or  is  it  an  eacbirive 
captfire  qf  one  party^  to  which  the  other  lent 
either  no  real  aid,  or  aid  of  so  insignificant  a  kind 
as  to  pass  for  none  in  any  legal  effect  that  conld  be 
at  all  beneficial  ?  Upon  this  question  the  mateaal 
part  of  this  coptroversy  depends ;  particularly,  if  it 
be  true  that  the  original  right  when  ascertaiAed 
would  throw  all  subsequei^t  proceedings  mto  a 
state  of  great  comparative  insignificancy. 

It  becomes  necessary  to  state  the  facts  of  this 
joint  expedition,  in  order  to  ascertain  ite  jreai 
nature,  with  reference  to  the  relative  interests  ^ 
both  parties,  as  arising  out  of  it« 

It  is  stated,  and  not  defied,  that  the  ei^iedition 
was  planned  by  Sir  Jame$  Yeo^  and  finally  arranged 

7  by  him  with  ihe  governor  of  Para ;  that  it  was  an 
expedition  against  the  common  enemy  of  both 
parties ;  that  it  was  fairiy  to  be  considered  as 

'-  giving  the  authority  of  both   states^    expressed 

"  before-hand  by  the  Portuguese  government  then 
in  the  neighbourhood,  and  subsequently  confirmed 
by  all  the  actings  of  the   British    government 

.  BaOhabitio  numdato  (Bquiparatur.  The  expedittbn 
had  precisely  the  same  character  as  if  it  had  bera 
conducted  under  the  immediate  auq>ices  of  botii 
governments.  The  proportion  of  force  was  neariy 
one'-third  British  to  t^o^ibixdB  Portuguese^  the 
British  being  140  in  numb^,  and  the  Portuguese 
ii80.  Sir  James  Yeo  the  British  commander  was 
likewise  the  commander  of  the  Portuguese  naval 

ferccr 


force.   This  es^pejUtion,  plf^n^jl  by  .the  British 
afficer,  aF^oyed  hy  bpth  goveniipent^  is  csfp^d 
on  to  its  ultimate  effect  by  tjije  forqs?  of  bojth. 
Siqiposing  jtfaere  h^d  be^n  no  capitulation,  but 
that  the  place  had  been  taken  by  storm,  could 
thore  have  been  a  dpubt  that  the  British  force 
would  have  been  entitled  to  its  proporti<Hi  of  bogjy 
to  acquired  for  the  crown  ?  It  yraa  a^^fult  of  a  joint 
farce,  successfaUy  applied  to  a  ci^pture.    ThfA 
the  sovereign  of  the   othier  party  reserved   his 
share  to   himscjlf,  would  b$  no   ground  of  the 
exclusion  of  the  interest  of  tbe  British  crown  or 
its  grantees  in  this  bpoty,  so  &r  as  it  was  acquired 
by  a  JBrt4uA  force*    Therie  /cpn  be  no  doubt  that 
t^ Courtwould have  adjudged  as  4Hf  to  an  ally  in 
the  wsr  its  proportion  of  the  booty  acquired  under 
CQiresponding  circumstances ;— as  legdUjf  due,  not  ' 
under  the  prize  act  certainly,    but  utider    the 
ftneral  lam  qf  nations.    If  tfiken  by  a  joint  force,; 
this  Court  would  have  9iid>  it  beloqgs  to  both ; 
proportionably.  It  surely  qever  could  hf ve  sfiid,  it; 
belongs  eibdusively  to  ope,  or  it  belongs  to  neitb^. 
If  this  be  true,  then  the  only  distinctions  which 
«mild  exclude  the  British  olaim,  must  be  these ; 
that  the  surrender  w^s  efibcted,  nqt  by  storm,  but    / 
by  capitulation;     that  thie   intentipn   from   the   ' 
tiqjinning  was,  that  the  colony  should  be  excluk 
lively   a  Portuguese    possession,    and    that  the 
capitulation  carried  this  into  effect,  by  transferring 
the  colony  to  the   Bortuguese  only.    To  which, 
Jstdy,  piust  he  added  as  a  cprollaiy,  that  th^  po»- 
lession  of  the  colony  carried  with  it  to  the  owner 
ef  the  coieny  all  right  «f  booty  and  prize  of 

Now 
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frbncb  Now  the  first  ground  can  produce  no  such  effect^ 

^^"^''^'     for  the  capitulation  itself  is  nothing  more  than  the 


Mmrek  xjtb,-  submissiou  to  the  joint  force.  It  is  the  joint  foro^ 
'^*^*       acting  on  the  minds  of  the  garrison,  not  imme* 
diately  upon  their  persons,  that  compels  the  act  of 
submission.     It  is  stated  in  this  very  capitulation,, 
that  it  is  done  to  save  the  colony  from  total  de- 
struction.   The  joint  force  is  acting  up  to  the 
moment  at  which  the  capitulation  takes  place,  and 
the  capitulation  is  as  much  its  effect  as  the  throwing 
down  of  arms  would  have  been  upon  a  successful 
attack.    Nothing  can  be  more  distinctly  proved 
than  this,  from  the  terms  of  the  capitulation  itself. 
With  whom  was  it  made  ?    Why  the  first  name 
that  occurs  is  that  of  the  BriHsh  commander   by 
whom  it  was  executed  on  the  part  of  the  captors.. 
One  of  the  signatures  to  the  capitulation  is  Britislu 
In  what  language  was  it  expressed  ?  In  English  aa 
well  as  in  Portuguese*    Every  feature  of  a  British 
character  is  preserved  throughout,  and  is  in  no  way 
merged  in  the  Portuguese  character.    It  must  be 
/       admitted,  that  the  colony  was  to  become  a  Portu^ 
"^^      guese  possession.     Every  reason    concurred    to 
/         render  it  advisable  that  it  should  be  so ;  it  could  not 
well  be  held  as  a  joint  colony ;  That  would  on  many 
accounts  have  been  a  highly  incommodious  arrange- 
ment.    It  could  not  well  become  a  British  colorqf 
on  account  of  its  great  distance  from  all  other 
British  possessions ;  every  local  reason  consigned 
it  as  a  colony  to  Portuguese  possession.    All  this 
was  mere  matter  of  agreement  between  the  parties ; 
but  is  it  the  effect  of  a  conquest  becoming  a  colony 
that  it  extinguishes  the  claim  to  booty  or  prize  of 
war  ?  Certainly  the  reverse  j  the  right  to  booty 

'com« 
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commences  upon  the  surrender.    If  a  capitulation 
protects  all  private  and  public  property,  the  con- 
querors in  that  case  take  nothing  but  the  colony, 
and  if  one  of  them  is  to  have  the  colony,  the  other 
takes  nothing  but  the  glory  of  having  contributed 
to  the  conquest ;  but  if  there  be  no  such  conditions, 
then  all  parties  take  not  the  colony  merely  under 
the  capitulation,  but  also  whatever  is  to  be  deemed 
booty  by  the  laws  of  war.     The  dominion,  in  this 
instance,  passed  by  private  agreement  to  the  For* 
tuguese^  but  the  right  to  booty  taken  from  the 
common  enemy  of  both  countries,  passed  by  the 
act  of  compelled  submission  to  the  whole  of  that 
force  which  compelled  it.     That  this  capitulation 
excludes  booty,  I  do  not  find  on  the  most  accurate 
search,  and  indeed  I  should  have  been  very  much 
surprised  if  it  had.  The  French  could  have  no  right 
to  dictate  terms  respecting  it,  and  it  can  hardly  be 
supposed  that  the  Fortuguese  would  resist    the 
cbims  of  the  British  'force  for  the  usual  remune- 
rations  of  war,  when  they  owed  in  so  considerable 
a  degree  the  acquisition  of  a  colony  to  their  friendly 
.exertions.      Accordingly  all    contemporary  acts 
shew  the  understanding  of  the  parties  upon  this 
point.     Inventories  are  carefully  made  of  all  the 
articles  that  compose  what  is  specifically  liable  to 
be  considered  as  booty  of  war,  and  this  while  the 
colony  is  in  the  joint  possession  of  both  parties.  «- 
.The  demand  is  made  by  the  British  and  admitted 
by  the  Fgrtug[ues€y  into  whose  exclusive  possession 
^the  colony  was   afterwards,  delivered     There  is 
nothing  therefore  in  the  capitulation,  or  in  the 
acts  that  in^mec^ately  followed  that  imply  a  renim- 
vo;..  II.  M  ciatiou 
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frcnch       elation  of  British  claims,  and  therefore  if  they 
^^^^^^'      existed  before,  they  stand  unextinguished. 


ATflnc*  x3th.  But  It  is  Said,  that  there  are  some  circumstances 
*^'''  that  extinguish  it,  and  first,  *^  that  this  is  money." 
But  surely  it  is  not  the  lessj^'^e  upon  that  account; 
for  suppose  that  the  place  had  been  surrendered 
to  a  single  British  force,  and  the  captors  had 
agreed  to  accept  a  sum  of  money  as  the  supposed 
value  of  the  articles,  would  that  sum  of  money  be 
less  prize  than  the  articles  themselves  ?  I  take  it 
to  be  the  usual  mode  of  arranging  matters  of  this 
sort.  It  is  not  the  practice  to  take  the  guns  and 
dismantle  the  forts,  or  to  take  the  stores  and 
render  the  colony  useless,  and  to  bring  all  these 
into  British  ports,  there  to  be  proceeded  against 
as  prize.  Such  a  course  of  proceeding  would  be 
monstrous  and  impracticable ;  but  the  captor  takes 
the  estimated  value.  The  condemnation  goes  in 
'^  all  cases  against  the  goods  (as  it  does  in  this  case)^ 
but  what  the  captors  take,  in  ninety-nine  cases  out 
of  a  hundred,  is  the  estimated  value.  Any  other 
mode  of  transacting  the  business  would,  in  most 
cases,  militate  both  against  the  public  and  private 
interests'  of  the  nation. 

It  is  said,  in  the  next  place,  that  'this  property^ 
ought  to  have  been  legally  proceeded  against  in 
the  Portuguese  tribunals*  A  mere  majority  of 
force  would  produce  no  such  obligation  as  that» 
for  suppose  that  a  small  British  vessel  in  conjunc- 
tion with  a  larger  Portugtcese  ship,  should  capture 
a  prize  at  sea  and  bring  it  into  a  port  of  this 
country,  the  majority  of  the  Portuguese  interest 
surely  could  not  exclude  the  jurisdiction  of  this 
'  Court, 
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Courti  and  render  it  necessary  thht  the  proceedings 
should  be  in  some  Pwrtugticse  court  of  prize*  If  < 
a  majority  of  interest  would  not  exclude,  then  ^^^'^^^^ 
there  would  be  nothing  left  but  the  circumstance 
that  the  colony  does  rum  belong  to  the  Portugue^. 
Would  Aat  produce  it?  Undoubtedly  it  would 
on  all  questions  merely  colonial ;  but  if  here  are 
British  interests  to  be  decided  upon,  what  is  to 
exclude  the  BriUsh  jurisdiction  ?  It  is  acting  only 
upon  British  interests,  and  what  right  have  the 
Portuguese  to  quarrel  with  that?  But  do  they 
quarrel  at  all  Witii  it  ?  Is  it  their  protest  that  we 
are  discussing?  Theire  is  no  reclamation  what-  . 
ever  on  dieir  part  Here  is  the  estimated  value 
of  the  goods  as  admitted  by  them  in  this  country, 
sad  in  the  hands  of  British  subjects,  consequently 
irithin  the  reach  of  this  Court,  and  not  at  all  within 
the  reach  of  any  court  of  theirs.  That  the  PoT" 
tif^se  tribunals  might  have  condemned  to  the 
Br^ish,  if  they  had  thought  fit,  it  is  not  denied ; 
but  Uiey  are  silent  about  it  judicially.  No  pro- 
ceedings of  that  nature  are  instituted  there.  What 
is  there  then  that  bars  the  enquiry  here  ? 

It  is  said  that  it  would  be  a  monstrous  incon- 
venitace  if  the  court  were  to  entertain  'British 
claims  in  all  cases  in  which  the  slightest  assistance 
^aTbeen  rendered  by  British  subjects ;  and  so  it 
nugfat,  if  the  court  were  to  interfere  on  all  trifling 
occasions ;  but  has  the  crown  of  England  no  dis- 
cretion to  exercise  in  such  matters  ?  Has  this  court 
Qo  prudence  to  discourage  suits  about  mere  trifles. 
■^Be  minimis  nan  curat  les'/  The  law  will  discourage 
such  attempts,  and  the  parties  making  them  would 
he  Jreconunended  to  try  other  modes  of  applica- 

M  9  tion 


164 


CASES  DETEBMIKED  IN  THE 


Frcnch 
Guiana. 


March  X3th, 
1817. 


tion.  The  remedy  might  otherwise  be  worse  than 
the  disease:  But  is  that  the  case  here?  The 
mere  proceeding  to  a  condemnation  as  prize  is 
a  matter  of  trifling  expence.  All  the  expence 
here  is  created  by  the  resistance  to  the  proceed- 
ing. And  what  is  the  value  of  the  property  in 
question?  It  is  to  the  amount. of  S^OQOL  and  in 
which  not  fewer  than  141  British  subjects  assert 
themselves  to  be  interested. 

It  is  said  that  the  court  could  not  proceed  to 
adjudicate  upon  it,  if  the  property  happened  to  be 
in  another  kingdom,  as  in  Portugal  for  instaace. 
It  is  a  sufficient  answer  to  that  to  say  that  here  it  is, 
and  therefore  clearly  within  the  jurisdiction  of  a 
British  court  It  will  be  time  enough  for  the  court 
to  consider  what  its  duty  may  be,  when  the  tact  of 
the  objection  happens  to  exist.  The  crown  did 
not  commence  its  proceedings  until  a  late  period  ; 
and  the  probable  reason  for  the  delay  was,  that  iJie 
property  had  not  long  arrived.  It  is  said  also  .that 
'**  this  is  not  within  the  prize  act ;  and  most  unques- 
tionably it  is  not.  All  that  the  prize  act  does,  is 
to  give  the  right  to  the  captors  in  conjoint  expe- 
ditions ;  but  the  right  existed  in  the  crown  before^ 
and  independently  of  the  prize  act,  or  it  could  not 
have  given  it  by  the  prize  act. 

So  much  for  the  general  and  original  nature  of 
this  case.  Has  this  been  altered  by  any  thing  (kait 
has  subsequently  taken  place?  A  demand  it  ap- 
pears was  made  by  Lord  Strang f or d^  the  Englhh 
ambassador  at  the  court  of  Brazils  on  the  92d 
October  1810,  but  whether  any  application  for  the 
money  was  made  or  not  before  that  time,  non  con^ 
Stat.    At  any  rate,  there  appeslrs  to  have  been 

9  some 
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some  delay ;   but  It  is  equally  a  delay,  whether      f^imcit 
payment  was  expected  as  a  gratuity  or  as  a  debt ;      ^'"^^^' 
for,  ih  either  point,    it  must  be  equally  desirable     Murck  1311s 
to  get  the  money  into  possession  ;  and,  if  it  could        *'*^* 
be  obtained  merely  as  a  favor,  there  was  then  a 
still  more  cogent  reason  for  an  immediate  applica- 
tion, whilst  the  sense  of  the  service  was  warm,  than  if 
it  was  a  debt  which  could  be  enforced  at  any  time  that 
convenience  might  dictate.  It  is  impossible  to  read     < 
these  letters,  without  coming  to  the  conclusioi^  -nI 
that  it  was  considered  as  a  claim  of  right    The       7^ 
whole  tenor  of  the  letters,  and  every  expression 
in  them,  shows  that  the  Portuguese  government 
thought  itself  bound  in    justice  ^to  do  what  the 
British  government  would  have  done;   and  not 
have  withheld  liberality,  but  defrauded  justice,  if 
they  had  not.  There  was  no  dispute  whatever  about 
the  right.    Nothing  but  the  quantum  of  it  was  to 
be   ascertained;    and   the   very  instance  of  the 
Gabrielle  shows  with  what  scrupulous  adherence 
the  Portuguese  government  acted  upon  every  prin- 
ciple  of  British  law,  one  way  as  well  as  the  other. 
Not  a  word  was  then  said  of  the  British  grant  to 
M.Z)e  NizOy  as  influencing  their  practice ;  nor  could 
it,  as  it  did  not  exist  at  the  time  ;  and  therefore,  if  at 
any  subsequent  time  it  was  assumed  as  a  motive,  it 
is  demonstrated  to  be  an  afler-thought  founded  in 
error,  as  indeed  it  would  have  been  so  founded,  if 
it  had  existed  at    the  time,   the    facts  being  so 
totally  different  as  to  be  entirely  inapplicable ;  the 
Conde  de  Niza  having  lost  his  legal  right  to  his 
share,  by   stumbling  into  the  court  of  common 
pleas,  instead  of  resorting  to  the  court  of  admi- 
ralty;   and  the  money  having,  in   consequence^ 
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vt^^cm     sdready  travelled  elsewhere.    It  is  true  that  the 

^^^^^^     government  afterwards  paid  the  money  out  of  its 

March  i3tb.    own  fuuds,  and  in  tenderness  to  a  foreigner  made 

'l<7-        up  what  he  lost  by  his  ignorance  of  our  law.     In 

tiiiis  case,  the  estimated  value  is  forthcoming  and 

unapplied  in  any  other  way,  and  admitted  to  be 

payable  to  these  parties. 

Such  is  the  transaction,  and  the  view  which  was 
taken  of  it  for  more  than  four  years.  The  first 
su^estion  to  the  contrary  is  an  opinion  expressed 
by  Sir  James  Yeo^  in  the  month  of  June  1815,  on 
a  question  respecting  the.  right  of  Greenwich  Mo^- 
pital  to  partake,  and  which  he,  probably,  was  not 
mu^h  disposed  to  favor.  He  says,  that  the  right 
of  the  hospital  depends  upon  the  question  whether 
prize  or  no  prizes  and  very  properly  adds,  that  is  a 
question  to  be  decided  by  the  law  officers.  He, 
therefore,  himself  claims  but  small  respect  to  any 
qpinion  which  he  might  venture  to  give  upon  sudi 
a  question,  and  certainly,  the  opinion  which  he 
does  hazard,  is  entitled  to  little  beyond  what  is  due 
to  merits  of  a  very  different  kind,  which  are  uni- 
versally acknowledged  to  belong  to  that  eminent 
person.  For  it  denies  the  property  to  be  prize, 
merely  because  the  Portuguese  government  do 
not  bestow  money  for  any  prizes  taken  in  their 
service.  But  I  must  repeat  that  this  is  not  money 
bestowed  by  the  Portuguese  government}  it  is 
money  acquired  for  the  crown  of  England  by 
British  forces.  If  the  property  taken  remained 
in  Portuguese  possession^  it  was  only  because 
it  would  have  been  inconvenient  to  have  had 
it  then  removed,  but  it  was  afterwards  to  be 
removed  in  a  form  and  at  a  time  most  convenient 

to 
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to  all  parties.    That  the  Portuguese  government 

kept  its  share  of  booty  to  itself  is  surely  no  rea- 

8OQ  why  the  British  government  should  not  have  its    jaarck  xaih, 
share,  or  having  received  it,   why  it  should  not       *^"^* 
dispose  of  it  in  any  manner  it  may  think  fit 

The  next  documents,  to  which  I  shall  refer^  and 
which  are  diited  in  the  same  year,  are  the  letters  of 
\^the  Qmde  da  FunchaL  in  which  his  excellency 
liazfSsriiis  opinion  to  the  same  effect,  and  upon 
premises  equally  unsound,  upon  a  parallel  between 
the  case  of  De  Niza  and  this, — cases  which  by  no 
logical  or  legal  reasoning  can  be  brought  withii) 
any  practicable  distance  of  edch  other. 

But  his  reasoning,  if  ever  so  close  and  conclu- 
sive, is  not  addressed  to  the  British  government.. 
It  is  a  letter  addressed  to  private  individuals,  and^ 
whatever  may  be  the  nature  of  its  contents,  can 
never  be  binding  on  the  British  government.  H ere 
is  a  pretension,  not  founded  on  the  authority  of 
his  government,  communicating  his  own  incorrect 
reasoning  to  private  persons.  It  is  impossible  to 
say  that  such  letters  can  be  taken  as  stipulations 
or  agreements^  or  any  joint  description  of  the  mat- 
ter given  by  the  two  governments.  I  violate  no 
respect,  when  I  say  that  it  is  a  mere  private 
opinion  upon  a  question  of  law,  on  which  his 
opinion  would  weigh  but  little,  even  if  it  was 
less  discredited  by  the  reasons  adduced  to  sup- 
port it  At  th?  same  timq  I  recur  to  the  opinion 
I  before  expressed,  that  if  the  British  crown  had 
an  original  right,  which  it  never  abdicated  by 
its  own  authority,  the  mere  opinion  of  the  PoT'^ 
tuguese  government  certainly  could  not  dislodge 
it  J  for  what  would  that  be  but  the  opinion  of 
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the  adverse  party  on  a  question  of  right  between 
them  and  the  British  government.  And  if  on 
all  true  principles  of  the  law  of  nations,  the  one 
had  such  a  right,  it  could  not  be  affected  by  the 
strongest  proof  that  the  other  viewed  it  in  a  dif. 
ferent  h'ght. 

The  document  which  I  shall  next  notice  id  an 
official  note  of  the  Conde  da  Hmchaf^j  dated  tbe 
15th  of  February  l8ld,  in  which  he  informs  tiie 
Portuguese  secretary  of  state,  that  **  the  method  6f 
^<  distribution  having  varied,  they  took,  as  the  best 
"  precedent,  what  was  done  at  the  Cape  ofGodd 
"  HopeJ*  It  is  perfectly  clear,  I  think,  that  dis- 
tribution must  here  mean  division  between  the 
English  and  the  Portuguese  forces,  for  that  covered 
the  only  question  with  the  Portuguese.  To  them  it 
must  be  matter  of  little  consequence  what  was  to  be 
the  distribution  made  of  the  British  share  amongst 
the  British  forces.  But  it  "was  of  importance  what 
share  the  Portuguese  government  was  to  retain, 
either  for  itself  or  its  forces,  upon  the  division. 
It  is  in  pursuance  of  this  view,  that  the  very  next 
sentence  in  the  letter  points  directly  to  it.  Thfe 
English  commander  and  the  Portuguese  com- 
mander are  classed  together,  and  the  subordi- 
nate ranks  of  both  in  like  manner ;  and  that  is  all 
that  is  done,  in  order  to  find  out  the  proportionable 
allotments  to  the  two  allied  services,  but  not  a 
word  is  said  about  the  internal  division.  The 
proposed  division,  according  to  the  Cape^  did  not 
in  fact,  take  place  between  the  two  services ;  but 
if  it  had,  still  it  would  not  have  reached  the  inter- 
nal divisions  amongst  the  British.  That  was  for 
British  authorities  to  direct  exclusively." 

Until 
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Unta  a  very  late  period  then  (as  far  as  appears      frekch 
by  the  presient  evidence)  such  was  the  consideration  - 

of  this  matter :— a  claim  on  one  side,  acceded  to    Uarfuzxh, 
on  the  other.    No  pretensions  on  one  side  to  the 
merit  of  generosity ;  on  the  other,  no  expressions 
of  gratitude  for  acts  of  mere  liberality.     All  that 
is  claimed,  all  that  is  admitted,  is  the  merit  of 
simple  justice  ;  no  act  of  donation  produced,  no       ^ 
act  of  acceptance  on  such  a  ground.    Upon  all      \ 
Ae  consideration  which  I  can  give  to  the  argu-     ' 
ments  which  have  been  ably  urged  on  both  sides 
of  this  question,  I  am  of  opinion,  that  I  am  bound 
to  regard  this  money  as  prize  of  warj  and  not  as 
Portuguese  bounty ;  prize  to  the  crown  of  Unghmdf 
however  it  may  please  to  dispose  of  it.    I  think  I 
should  act  against  the  just  rights  of  the  British 
crown,  if  I  was  to  declare  that  it  was  entitled  to 
nothing  upon  a  capture  from  the  enemy,  effected 
in  no  inconsiderable  degree  by  its  forces,  but  what 
it  could  obtain  from  the  mere  bounty  of  its  asso- 
ciate  in  arms.    Is  there  any  principle  of  the  law 
of  nations,  which  says,  that  to  vest  a  right  in  the 
spoils  of  war,  the  conquest  must  be  effected  by  ft 
sole  force  ?    If  so,  what  right  have  the  Portuguese 
to  claim  any  thing,  for  it  was  not  their  sole  force  ? 
If  there  be  no  such  principle,  and  it  once  vests  in 
a  joint  force,  where  does  the  right  of  a  joint  force 
cease  ?  Under  what  disparity  of  numbers  ?    The 
disparity  may  be  such  as  to  make  the  right  hardly 
worth  the  trouble  and  expence  of  a  legal  reclama- 
tion of  it    But  it  exists  in  such  cases  in  contemp- 
lation of  the  law ;  and  injustice,  more  or  less,  is 
committed,  whenever  it  is  withheld  in  any  propor- 
tion.    In  the  present  case,  it  has  a  respectable 

magni- 
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frbmcm      magnitude   and  is    completely  tangible  by  the 
"'^"^      proper  courts  of  this  kingdom.    The  Portuguese 


Manh  i3tb»  government  admits  the  claim,  and  the  Portuguese 
courts  assert  no  exclusive  cognizance,  or  indeed 
any  cognizance.  What  is  there  then,  that  stands 
in  the  way  of  a  British  adjudication  ?  I  profess 
that  I  can  see  nothing  that  does,  and  therefore  X 
shall  pronounce  for  the  jurisdiction  of  the  Court. 

Having  decided  for  the  jurisdiction  of  the  Court, 
the  remaining  question  is,  how  it  is  to  be  exercised  ? 
The  prayer  of  the  crown  is,  that  the  money  admits 
ted  to  be  in  the  hands  of  the  parties  maybe  brought 
into  Court.  The  holders  airegentlemen,  who  describe 
themselves  as  private  agents^  not  as  prize  agents^  of 
Sir  James  Yeo  and  others.  It  is  said  that  they  tovld 
not  he  prize  agents,  because  they  never  considered 
the  money  as  prize,  and,  of  course,  never  qualified 
themselves  as  prize  agents,  nor  are  they  liable  to 
any  of  the  restrictions  imposed  on  prize  agents  by 
statute.  In  other  passages  they  are  described  as 
insstees  for  the  distribution^  according  to  the  con-< 
dition  of  the  agreement  of  the  Portuguese  govern* 
ment  with  our  own  government,  which  agreement  or 
conditions  are  not  exhibited,  nor  is  there  any  proof 
that  they  ever  existed  in  any  producible  form,  or 
contained  any  such  conditions.  The  present  pro- 
ceeding on  the  part  of  government  is  decisive,  that 
it  acknowledged  no  such  agreement  or  conditions, 
or  it  would  not  have  made  such  an  attempt  to 
break  in  upon  such  a  trust,  so  stipulated  for  and 
confirmed.  When  it  calls  upon  them  to  bring  in 
the  proceeds  of  prize  belonging  to  itself,  its 
prayer  is  in  direct  contradiction  to  all  that  is 
averred  respecting  the  understanding  of  the  British 

govern. 
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government,  that  .this  money  was  the  King  of 
FortugdP%  and  not  prize.  In  what  way  can  the 
Court  justify  a  non-compliance  with  this  prayer  ? 
If  it  be  the  property  of  the  crown,  and  the  crown 
desires  to  have  it  deposited  in  the  registry,  this 
Court  has  no  choice ;  all  that  I  can  do,  is  to  allow 
a  reasonable  time  for  the  performance  of  what  I 
am  bound  to  direct  shall  be  done;  and  there 
having  been  mistakes  of  long  standing  about  the 
nature  of  this  property,  and  advances  of  money 
under  the  influence  of  those  mistakes,  I  could  wish 
to  allow  as  much  time  as  can  fairly  be  requested 
for  the  convenience  of  the  parties ;  ^nd  as  there  is 
reason  to  presume  that  the  whole  may  pass  to  the 
captors  by  ^oyaJ  graced  I  shall  not  compel  the 
sumS/that  have  been  already  advanced  by  the 
/agents  to  some  of  the  captors  to  be  brought  in, 
r  provided  such  sums  do  not  exceed  what  the 
amount  of  the  shares  of  the  partiei^  to  whom  the 
advances  have  been  made  would  have  amounted 
to  under  the  prize  proclamation  then  existing; 
but  I.  shall  expect  an  exact  account  upon  oath  of 
the  advances  that  have  been  made.  The  rest  of 
the  money  must  be  brought  into  the  registry,  but 
I  shall  not  at  present  specify  any  precise  time 
within  which  it  must  be  done. 
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URANIE,  MoRooTTi. 

Ayrii  aad,  HTHIS  was  a  motion,  calling  upon  the  Court  to  pror 
Headl^rae  is  nouDcc  head-money  to  be  due  to  His  Majesty's 
due  for  an         ship8^  ApoUoBXid  Havanfidhy  for  this  French  frifi^ate, 

enemy's  ship  of-.,*  .  it/*  •  iii« 

war  set  on  fire  wluca  was  destroyed  by  fire  m  the  harbour  of 
m  c«Ss^uen«*  BrifidisL  Oti  the  31st  oijammry  1814,  the  Apolla 
rfl^^^^ce  arrived  oKBrindisi  in  pursuit  of  the  Uranie,  which 
and  totally         jj^d  beeu  chascd  from  AnconOj  and  there  found 

dcstfoyed* 

His  Majesty's  frigate  Hceoannah  blockading  the 
port  into  which  the  French  frigate  had  run.  On 
the  third  of  February  following,  it  was  agreed  be- 
tween the  commanders  of  His  Majesty's  two  frigate 
to  proceed  into  the  harbour  for  the  purpose  of 
bringing  the  Uranie  out  or  destroying  her,  and 
when  they  had  got  within  about  two  miles,  it  was 
discovered  that  the  crew  were  disembarking,  and 
that  a  great  smoke  was  issuing  from  her  main 
hatchway,  which  soon  burst  into  a  flame,  and  she 
was  totally  destroyed.  An  affidavit  of  the  purser 
of  the  ApoUo  was  exhibited,  with  a  certificate 
annjsxed,  signed  by  M.  Morgotte^  the  commander 
of  the  French  frigate,  from  which  it  appeared^  that 
there  were  S07  men  on  board,  previous  to  her 
being  set  on  fire. 

The  King's  Advocate,  in  moving  the  Court 
to  pronounce  for  the  head-money,  observed  that 
it  was  clear  the  ship  was  set  on  fire  by  the  French 
crew,  solely  in  consequence  of  the  approach  and 
tiie  expected  attack  of  the  British  frigates.  He 
adverted  to  the  case  of  the  EUse  (vol.  1*  p.  442), 

in 
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in  which  the  Court  had  refused  head-money  for 
a  vessel  driven  on  shore  by  a  British  ship  of  war, 
and  set  on  fire,  from  which  she  sustained  so  much 
injury  that  the  enemy  (as  it  W£^  sworn  to  have 
been  afterwards  ascertained),  were  under  the 
necessity  of  breaking  her  up  ;  and  he  observed  thiit 
the  present  case  was  distinguishable  from  that,  as 
in  this  there  was  a  total  destruction  of  the  property 
J)y  the  fire,  and  consequently  a  total  loss  of  the 
.  frigate  to  the  enemy  j  whereas  in  the  case  of  the 
EHse,  the  vessel  was  not  totally  destroyed,  nor 
did  the  enemy  sustain  a  total  loss. 


17s 


Thd 
Uranii. 

1817. 


The  Court  thought  the  distinction  important, 
and  pronounced  in  favor  of  the  claim. 


•      t 


*  • .  % 
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VILLE  DE  VARSOVIE  and  otheSw. 

Mau  i^,  nnHIS  was  a  question  respecting  the  admissibility 
TiwCcwtwitt  ^^  ^^  affidavit  made  by  Lord  Cochrane,  which 
Mti|^  ^»*  was  objected  to,  on  the  ground  of  his  lordship's  al- 
evkiflOMofa  l^cd  iucompetency  to  give  evidence  in  any  court 
SmTrfT^.  of  justice,  by  reason  of  his  having  been  convicted 
f^'^^  of  a  conspiracy  to  defraud.  The  cause,  out  of 
jjjj^f'j^^^  which  it  arose^  was  a  proceeding  to  enquire  who 
due  eAct  ill  were  the  parties  entitled  in  distribution  to  the 
imr.  bounty  or  head-money  due  for  the  destruction  of 
certain  French  vessels  of  war  in  Ais  Roads^  in  the 
month  of  April  1809.  It  commenced  by  a  mo^ 
nition  issued  at  the  instance  of  the  agent  for  the 
fleet  under  the  command  of  Lord  Gambier^  against 
the  agent  for  Lord  CtHrArone,  late  commander  of  His 
Majesty's  frigate  Imperieuse,  calling  upon  him  to 
shew  cause  why  the  head-money  should  not  be  dis- 
tributed to  the  commanders,  officers,  and  crews  cf 
all  the  ships  composing  Lord  GanUner^s  fleet.  An 
appearance  was  given  for  Lord  Cochrane  by  his 
proctor  i  and  an  act  on  petition  was  entered  inta» 
setting  forth  the  circumstances  upon  which  the 
claims  of  the  parties  were  respectively  founded* 
Application  was  afterwards  made  to  the  Court,  on 
behalf  of  Lord  Cochrane^  for  permission  to  correct 
certain  errors  which  were  stated  to  have  crept  into 
the  act  on  petition,  but  the  Court  refused  to  grant 
this  indulgence,  unless  some  satisfactory  explana- 
tion should  be  ofiered  with  respect  to  the  manner 
in  which  the  errors  had  arisen.    For  this  purpose, 

Iwo 
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two  affidavits,  one  of  them  made  by  a  person  who       Vill* 
had  been  professionally  engaged  in  the  conduct  of  **  anVih^.*' 

the  cause,  and  the  other  by  Lord  Cochrane  himself,  — — 

were  offered  to  the  Court.   An  objection  was  taken     ^^l^^* 
by  the  King's  Advocate  to  the  admission  of  this 
latter  affidavit,  on  the  ground  of  Lord  Cochran^s 
incompetency  to  have  his  testimony  received.    Thfe  • 

King's  Proctor^then  exhibited  an  official  copy  of  the 
record  of  the  conviction  of  Lord  Cochrane  An  the 
Court  of  King's  Bench,  for  a  conspiracy,  together 
with  an  affidavit  of  the  identity  of  the  person  so 
convicted,  as  being  the  party  in  this  suit.  The  in- 
dictment on  which  his  lordship  was  convicted^ 
charged  in  substance  that  he  had  designedly^  un- 
lawfully, and  fraudulently  conspired  with  certain 
•other  persons  therein  named,  to  circulate  false  in- 
telligence for  the  purpose  of  occasioning  a  temporary 
lise  in  the  public  funds,  and  thereby  to  defraud  the 
lung's  subjects.  The  fourth  count  charged  him 
yfiih  having  fraudulently,  &c.  conspired  to  cause 
a  letter  to  be  sent  to  Sir  Thomas  Foley ^  the  com« 
mander  of  His  Majesty's  ships  on  the  Dotms 
station,  with  a  wicked  intention  to  impose  upon 
him,  and  to  induce  him  to  communicate  the  false 
matters  contained  in  the  letter  to  the  Lords  of  the 
Admiralty,  and  through  them  to  the  public.  There 
'were  other  counts  charging  the  same  fraud,  but 
varying  the  description  as  to  the  modes  of  execut- 
ing it  .  There  was  also  produced  the  verdict  of 
the  jury,  finding  Lord  Cochrane  guilty  upon  the 
several  counts  of  the  indictment,  with  the  excep- 
tion of  the  first  and  second,  and  the  judgment  of  the 
court,  sentencing  him  to  pay  a  fine  of  ^1000  to 

the 
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viLLB       the  king,  to  stand  in  the  piilorvy  aaad  to  suffer  three 

and  ochen.     montiis  unpnsonment. 

,  I     — — — 

^^ilyl^'  The  King's  Advocate  observed,  that  there  was 
no  principle  in  general  jurisprudence  more  familiar 
to  the  practice  of  courts  of  justice  than  tha^t  of  per- 
sons being  incapacitated  in  certain  cases  from 
^ving  their  testimony.  Sometimes  the  ground  of 
exception  was  affinity  to  the  parties  interested ;  at 
other  times  personal  interest  in  the  question  pending; 
and  at  others,  as  in  the  present  instance,  a  want  of 
that  credit  without  which  a  court  of  justice  could 
not  proceed  to  a  decision  upon  grounds  satisfactory 
to  its  own  judicial  conscience.  He  cited  a.  va- 
riety of  authorities,  to  shew  that  a  conviction  for  a 
conspiracy  of  the  nature  of  that  of  which  Lord 
Cochrane  had  been  convicted  at  the  prosecution 
of  the  king,  was  to  be  considered  as  an  absolute 
ground  of  disqualification  {  and  referred  to  decided 
cases,  in  which  he  contendedthat  evidence  had  been 
repelled  upon  the  g:round  he  was  now  contending 
for,  that  the  infamy  of  the  crime  was  the  groimd  of 
.  the  disqualification,  and  that  every  species  of  the  cri- 
men Jhlsi,  o(  which  that  in  the  present  instance  w^ 
one,  was  of  this  infamous  nature.  This  doctrii>e, 
he  observed,  had  been  particularly  kid  down  by 
Mr.  Justice  BvUer^  who  expressly  stated  such  a 
consequence  to  be  attached  to  the  crime  of  barra^, 
and  had .  described  conspiracy  as.  being  a  crime  of 
.  a  blacker  die  than  that  of  barratry.  1  HaJe^  $06. 
—2  Hale,  S77—Gilberfs  Law  of  Evidejice,  139. 
'  142.— Cb.  Litt.  s.  1. 6.—Peakef  85.— JEcf^i,  P.X'.f  61. 

^iHaa>k.  609— iC^&r.  93.  37 2J5m&.,  154.— 

BMffnondf 
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Raj/mmd,   3^.—Salkeld,   689.-2  Wilson^   18.—       v,^„ 

Skyn.  57s 5  Mod.  IS.  76-— Leach's  Cases  in   '^^^''^lljl^r* 

Crown  Law,  442.  '■ 

Adams  followed  on  the  same  side.  ili7« 

Lushingtoriy  in  reply  to  the  6bjection  taken,  ob- 
served, that  if  he  understood  the  objection  cor- 
rectly, it  went  to  the  utter  disqualification  of  Lord 
Cochrane  as  a  witness  for  ever  and  in  all  causes.  The 
ground  of  objection  was  one  which  so  seldom  oc- 
curred in  these  courts,  that  he  felt  himself  under  a 
difficulty  in  arguing  the  case,  which  he  should-  not 
have  felt  in  cases  more  within  the  scope  of  his  daily 
experience  and  practice.  The  question  was,  whether 
the  conviction  had  rendered  Lord  Cochrane  infa- 
mous or  not;  whether  it  had  made  him  incompetent 
even  to  give  an  affidavit.  If  the  objection  should  be 
held  valid,  it  would  in  the  shape,  which  the  case  had 
assumed,  deprive  Lord  Cochrane  of  all  evidence 
whatever,  and  that  under  very  particular  circum- 
stances. It  was  not  doubted  that  Lord  Cochrane  was 
an  actual  captor,  nor  that  the  principal  brunt.of  the 
action,  and  the  hazard  attendant  upon  the  capture, 
had  been  borne  by  his  lordship.  The  ordinary  course 
in  such  cases  was  for  those  who  set  up  an  alleged 
claim  to  share,  upon  which  any  dispute  should  arise, 
to  be  put  to  establish  that  claim  by  legal  evidence ; 
upon  themwas  the  onus  probandi.  In  the  present  Cfise 
this  usual,  course  had  been  varied,  the  agent  for  the 
Reet  and  the  King's  Proctor  having  adopted  a  dif- 
ferent cQurse  of  proceeding.  Instead  of  the  ques- 
tion coming  on  by  allegation,  where  strictly  legal 
evidence  only  could  be  produced,  where  all  testi* 
i.voL.  II.  N  mony 


178  CASES  DETERMINED  IN  THE 

viLts  mony  of  persons  interested  must  have  been  rejected, 
"^Jd^'lh^w''  ^*  came  on  by  act  on  petition,  where  the  litigant 
I  parties  had  no  power  of  compelling  the  production 

"^i^i;.^'  ^^  ^^y  t^sti'^ony  whatever,  and  that  which  was  to 
be  used  in  the  cause  came  from  the  suitors  them- 
selves. In  equity  such  an  objection  as  the  present 
was  peculiarly  to  be  discountenanced,  and  still 
more  so,  when  the  subject  matter  of  the  suit  and  the 
parties  litigant  were  considered.  Those  who  now 
claimed  to  be  sharers  with  JjordCochrane  were  brother 
officers  of  his  lordship,  and  they  sought  to  obtain 
an  advantage  to  themselves  by  excluding  the  tes- 
timony of  him  whose  conspicuous  gallantry,  admit- 
ted by  themselves,  and  known  to  all  the  world, 
had  given  the  reward  itself  (which  was  the  sub- 
ject of  the  suit)  existence.  Such  an  objection 
might  have  been  taken  in  the  Court  of  King's 
Bench,  or  the  Court  of  Chancery,  in  both  of 
which  Lord  Cochrane  had  suits ;  or  in  the  House 
of  Commons,  of  which  he  was  a  member ;  but  it 
had  not  been  so.  It  had  been  reserved  to  be  taken 
by  his  brother  officers  in  this  court,  and  under  these 
peculiar  circumstances.  Undoubtedly  they  had  in 
law  a  right  to  take  it,  if  they  thought  proper ;  and 
for  the  exercise  of  that  right,  they  could  only  be 
accountable  to  their  own  consciences,  and  the 
tribunal  of  public  opinion.  He  then  proceeded 
to  contend,  that  objections  to  competency 
were  to  be  construed  strictly :  the  leaning  of 
courts  was  against  sustaining  or  extending  them  : 
they  were  generally  described  as  odious,  and  if 
they  were  so  to  be  considered  in  ordinary 
cases,  they  were  more  especially  so  in  this.    He 

then 
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then  remarked,   that  he  must  take  the  conviction       villb 
as  true,  however  the  facts  on  which  it  was  founded   '^^JJ^'c^era!** 
might  have  been  doubted  ;  and  though  a  diflference  ■ 
of  opinion  had  existed  upon  it  in  parliament,  and     ^%yj^' 
Lord  Cochrane  had  been  deprived  of  the  benefit  of  a 
new  trial  by  a  technical  rule  of  the  Court  of  King's 
Bench.    The  question  then  was,  whether,  in  conse- 
quence of  the  conviction  produced.  Lord  Cochrane 
was  rendered  for  ever  incompetent  to  give  his  testi- 
mony in  a  court  of  justice.    The  conviction  was  for 
a  conspiracy ;  but  did  every  conviction  for  a  con- 
spiracy render  the  person  convicted  infamous  ?   It 
was  not  alleged  that  universally  a  conviction  would 
have  such  an  effect,  but  only  that  a  conviction  at  the 
auit  of  the  king  would.    Sir  M.  Hale^  vol.  ii.  p.  277., 
said  "On  attaint  of  a  conspiracy  at  the  suit  of  the 
*^  crown,  the  defendant  is  to  have  a  villainous  judg- 
**  ment  and  amittere  liberam  legem :  but  otherwise, 
**  if  he  be  only  attainted  at  the  suit  of  the  party.*' 
The  villainous  judgment  was  therefore  the  basis  of 
the  incompetency ;   and  if  the  villainous  judgment 
were  not  in  law  a  necessary  consequence  of  the 
conviction  for  conspiracy,  the  reason,  upon  which 
the  incompetency  was   founded,   entirely  failed. 
ITie  villainous  judgment  in  fact  only  followed  a 
particular  species  of  that  crime  which  is  now  gene- 
raUy  termed  conspiracy ;  for  conspiracy  in  former 
times  was  not  the  offence  to  which  that  term  is  now 
generally  applied.  He  then  referred '  to  the  statute 
of  Edward  I.  as  first  defining  the  offence  of  con- 
spiracy, and  to  Co^^'s  Institutes,  p.  141,  and  Cb. 
Litt.  6.,  where,  as  he  remarked.  Lord  Coke,  who 
had  used  the  term  conspiracy^  inducing  conspiracy  y 
had  hijnself  explained  the  conspiracy-be  meant,  as 

w2  being 
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viLLE       being  not  what  is  now  termed  a  conspiracy,  but  a 
'^andtJhera!'*  conspkacy  uialiciously  to  indict  a  person  of  felony . 


When,  therefore,  he  spoke   of  incompetency  fol- 

^"^17!^'     lowing  from  a  conviction  for  conspiracy,  it  must 
be  taken  that  he  spoke  of  a  conspiracy  to  indict  for 
capital  felony.    Mr.  Sergeant  Hawkins,   (vol.  ii. 
book  J.  0.72.-  sect.  9.)>  speaking  of  conspiracy, 
had  said  that    the  villainous    judgment    should 
follow  a  conviction  upon  a  conspiracy  to  indict  for 
capital  felony :  but  whether  in   any  other  case  or 
not,  he  said,  he  did  not  find  it  settled.    If  then  the 
law  remained  thus^  the  Court  would  hardly  hold 
'that  incompetency  followed  in  a  case  where  the 
very  basis  of  the  principle  was  doubted  ;  and  more 
especially  as,  since  the  time  of  Edward  /.,  no  such 
judgment  had  been  given  in  any  case ;   and  also 
because  it  was  manifest  that  Lord  Coke,  to  who  m 
both  Hawkins  and  Hale   appealed  as  authority, 
was  speaking  of  a  particular  species  of  conspiracy. 
The  point,  however,  was  not  left  in  the  doubt  which 
Hawkins  supposed ;   for  there  was  the  authority  of 
Lord  Holt,  in  the   case  of  SaviUe  v.  Roberts,  (12 
Modern  Reports,  p.  209,)  subsequently  confirmed 
by  Lord  Raymond,  expressly  on  the  point  that  the 
villainous  judgment  did  not  attach,  but  upon  the 
conspiracy  to  indict  for  felony.    It  was  not  neces- 
sary to  trace  this  point  farther,  for  these  were  the 
greatest  authorities  in  tlie   criminal  law,  and  all 
subsequent  writers  had  only  copied  from  them.    It 
therefore  followed,  that  when  it  was  said  that*  a 
conviction  for  a  conspiracy  at  the  suit  of  the  king 
rendered  incompetent,  because  the  villainous  judg- 
ment followed^  a  conviction  for  any  other  conspiracy 
at  the  suit  of  the  king  would  not  render  incoxnpe* 

tent. 
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tent,  because  the  villainous  judgment,  the  reason       ville 
for  the  incompetency  in  the  former  case,  would   ^^anT^e^!'' 

not  attach.    The  dreadful  extent  to  which  a  con- 

trary  doctrine  would  go  was  no  light  argument  ^"Itljf' 
against  it.  If  Lord  Holt  were  not  correct,  the  vil- 
lainous  judgment  might  be  pronounced  upon  all 
artificers  convicted  of  a  conspiracy  to  raise  their 
wages,  upon  persons  conspiring  to  poach,  to  break 
down  fences,  or  to  publish  a  libel ;  for,  according 
to  the  law  of  conspiracy  as  now  understood, 
persons  conspiring  to  do  any  unlawful  act,  commit 
the  crime  of  conspiracy.  What  such  a  judgment 
was,  might  be  seen  in  Lord  Coke ;  and  the  ihcon- 
venience  of  rendering  so  numerous  a  class  of 
persons  utterly  incompetent,  was  apparent.  If  any 
conspiracy  was  suflBcient  to  render  all  convicted  of 
it  infamous,  the  statutes  (2  &  3  Edw.  6.  ch.  15.) 
by  which  artificers  who  do  conspire  are  only  ren- 
dered infamous  for  the  third  offence,  receiving  a 
milder  punishment  for  the  two  first,  would  be  an 
abatement  of  the  punishment,  instead  of  a  vindi- 
catory statute.  There  was  no  legal  authority  for 
a  conviction  upon  any  other  conspiracy  (than  such 
as  he  had  described)  rendering  incompetent ;  and 
it  would  therefore  be  quite  sufficient  to  say,  that 
the  objection  was  not  supported,  for  those  who 
allege  the  objection  were  bound  to  show  the  law 
upon  which  it  rested.  There  were,  however,  very 
many  legal  decisions,  as  well  as  strong  grounds,  by 
which  to  prove  the  negative,  viz.;  that  a  con- 
viction  for  any  other 'conspiracy  does  not  render 
incompetent.  Lord  Cochrane  had  been  convicted 
of  a  conspiracy,  and  nothing  else.  He  had  not 
been  convicted  of  having  done  any  things  but  of 

N  3  conspiring 
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viLLE       conspiring  to  injure  and  aggrieve,  &c.     He  had  not 
^iZ^hm.^'  been  convicted  of  the  act  itself,  but  of  conspiring 

to  do  the  act ;   and  the  conviction  for  a  conspiracy 

'^%]^l^'  to  do  such  an  act  was  not  shown  to  have  ever  ren- 
dered  any  one  incompetent  If  then  Lord  Cochrane 
was  not  rendered  incompetent  by  reason  of  a  con- 
viction for  such  a  conspiracy  at  the  suit  of  the  King, 
the  next  question  was,  whether  he  was  incompetent 
in  consequence  of  the  conviction  abstractedly. 
The  judgment  being  to  undergo  the  pillory,  would 
not  perse  be  attended  with  any  such  consequence ; 
for  it  was  now  decided,  that  a  man  may  have  judg- 
ment of  the  pillory,  and  actually  undergo  it, 
without  being  thereby  rendered  incompetent,  as  in 
the  case  of  a  libel  on  government.  The  law  on 
these  questions  had  been  subjected  to  great 
variations.  At  one  time  it  was  held  that  a  judg- 
ment of  pillory,  ami  actually  suffering  it,  would 
render  the  person  convicted  ever  after  incompe- 
tent. The  law  was  then  changed,  and  it  was  held 
that  the  judgment  of  pillory  did  not  disqualify,  but 
that  the  nature  of  the  offence  and  not  the  judgment 
was  to  be  considered.  As  to  the  nature  of  the 
offence,  it  had  never  been  defined  with  any  accu- 
racy, what  was  an  infamous  offence,  or  what  the 
crimenjalsi.  He  instanced  certain  convictions  for 
forgery,  for  conspiracies  to  accuse  erf*  felony,  or  to 
commit  other  crimes,  libels  against  government, 
trespasses,  riots,  and  other  offences,  which  did  not 
disqualify  ^  and  contended,  that  in  the  major  part 
of  these  offences,  the  crimen  faM  must  either  exist 
of  necessity,  or  in  all  probability.  The  distinctions 
therefore,  as  to  what  was  the  crimen Jaki^  or  not^ 
were  exceedingly  minute  and  delicate ;  and  courts 

1  should 
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should  pause  before  they  pronounced  for  any  incom-       v,^^^ 
petency,  except  under  the  authority  of  decided  *^^^^*^^^'* 

cases.    He  then  adverted  to    the  nature  of  the  , 

oflence  of  which  Lord  Cochrane  had  been  acquitted,  -wiv^xjth, 
and  that  of  which  he  had  been  convicted ;  and 
contended  that  there  was  nothiag  in  the  latter 
o£fence  peculiarly  to  be  denominated  the  crimen 
falsi  ;  and  farther,  that  Lord  Cochrane^ %  conviction 
was  not  of  having  committed  it,  but  only  of  having 
conspired  to  do  so.  He  then  alluded  to  the  natur? 
<rf*  the  punishment,  and  contended  that  all  felons 
were  inci^pacitated  only  during  the  existence  ot 
the  punishment ;  as  even  in  cases  of  felony  the 
parties  were  restored  to  credit  after  having  suffered 
the  penalty  of  their  offence ;  and  it  would  be  ex*> 
traordinary  if  a  conspiracy  to  commit  an  ofience 
should  be  visited  with  a  greater  punishment  than 
the  commission  of  the  offence  itself ;  that  in  the 
one  case  the  incompetency  should  last  inperpetuum^ 
and  in  the  other  be  limited  to  the  duration  of  the 
punishment.  Lord  Cochrane  had  suffered  his 
punishment;  and  had  his  offence  been  greater 
than  felony,  which  only  disqualified  during  the 
punishment  ?  He  then  adverted  to  the  remission  of 
the  punishment  of  the  pillory,  and  expressed  a  wish 
to  lay  before  the  Court  an  official  copy  of  the  king's 
pardon.  He  went  pn  to  examine  several  of  the 
cases  referred  to,  and  concluded  by  submitting, 
that  neither  upon  them,  nor  upon  the  authorities 
referred  to  on  the  other  side,  could  the  objectiiwi 
taken  be  supported. 

Dodson  on  the  same  side. 

N  4  JUDG- 
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«va."v.*  Judgment. 

andothen.         Sir  WMom  ScotL—This  IS  a  suit  ansing  upon 
^^  ^  ^      the  capture  and  destruction  of  the  JVewcA  vessels 
Ie^i?.  *     of  war  in  Basque  Roads  in  the  year  1809.     And 
the   question  to  be  determined  is,  who  are  the 
persons  to  whom  the  head-money  granted  by  act 
of  parliament  is  due,  whether  to  the  actual  captors, 
or  to  the  fleet  generally  in  conjunction  with  them. 
It  commenced  with  a  monition  from  the  fleet, 
calling  upon  Lord  Cochrane^  the  actual  captor,  to 
shew  cause  why  the  fleet  should  not  be  admitted 
to  share  in  the  head-money,  which  is,  in  the  de- 
cisions of  this  Court,  considered  as  more  imme- 
diately belonging  to  the  actual  captors  than  prize 
is,  but  which  the  fleet  asserted  themselves  to  be, 
as  well  as  the  ships  under  the  immediate  command 
of  Lord  Cochrane.      His  answer  to  the  monition 
to  shew  cause,  was  by  entering  into  an  act  on 
petition  (as  it  is  technically  called) ;  a  sununaiy 
mode  of  proceeding,  in  which  the  parties  state 
their  respective  cases  briefly,  and  support   their 
statements  by  affidavit ; — a  form  convenient  enough 
in  matters  of  slight  interests  and  not  of  very  delicate 
investigation,  but  certainly  not  adapted  to  a  case 
like  this,  where  the  important  facts  of  the  case 
are  themselves  minute,  and  therefore  imfit  to  be 
left  to  the  laxity  of  affidavits,  and  ia  which  the 
examination  of  unwilling  witnesses  cannot  be  en- 
forced by  the   authority  of  the  Court.     There 
seems  to  have  been  no  reason  why  Lord  Cochrane' 
might  not  have  given  an  allegation,  stating  that  * 
the  ships   under  his  command  were  the  actual 
captors,  and  denying  the  right  of  the  other  ships 
to  be  considered  in  that  capacity :  the  onus  pro- 

bandi 


HIGH  COURT  OF  ADMIRALTY. 


185 


bandi  might  then  have  been  thrown  on  the  other       vilh 
side,  witnesses  have  been  compelled  to  give  their  "^^a,^  otfUTil'*' 
evidence,  and  answers  upon  oath  extorted  from  the  — — — 
other  parties.     No  reason  is  assigned  why  all  this     -*f«ygj3ih. 
has  not  been  done.     It  has  been  thought  proper 
to  pursue  another  course ;  an  act  on  petition  has 
been  entered  into,  and  affidavits  adduced  in  support 
of  it,  amongst  others,  one  from  Lord  Cochrane 
himself,  which  has  been  objected  to  on  the  ground 
of  his  incompetency  to  give  evidence  in  any  court 
of  justice,  in  consequence  of  his  having  been  con- 
victed in  the  Court  of  King's  Bench  of  a  conspi- 
racy to  defraud,  and  having  been  sentenced  to  stand 
in  the  pillory. 

This  objection  must  be  considered  on  the  autho- 
rities of  the  law  of  England.  The  question,  it  is 
tme,  arises  in  a  cause  and  likewise  in  a  court  which 
are  both  governed  by  another  system,  but  it  arises 
incidentally  in  a  case  that  concerns  British  subjects 
only,  on  a  mere  dispute  of  property  between  them, 
and  if  determined,  in  one  manner  deeply  affecting 
the  civil  condition  and  capacity  of  one  of  them. 
Upon  all  these  considerations,  it  is  the  duty  of  the 
Court  to  look  only  to  the  law  of  England  as  its 
proper  guide,  although  it  does  not  administer  that 
law  generally,  and  therefore  does  not  profess  to 
understand  it  otherwise  than  by  the  information  it 
collects  pro  re  natd,  and  with  the  diffidence  that 
naturally  belongs  to  partial  views  and  an  imperfect 
knowledge  of  the  general  system.  Principles  re- 
specting the  competency  of  witnesses  are,  however, 
common  to  all  systems.  The  civil  law,  in  which 
the  nature  of  testimony  has  been  the  object  of 
peculiar  attention,  is  the  undoubted  source  of  many 

rules 
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viLLB      rules  to  be  found  in  most  modem  systems  of  juris- 
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and  othen.  pfudence,  m  our  own  as  well  as  m  others.  It  is  one 
— — —  rule  that  the  testimony  of  those  who  are  damnati 
T817.  *  publico  judicio  is  inadmissible.  If  a  man  is  stig-* 
matized  by  public  fame  only,  and  not  by  censure 
of  law,  it  affects  the  credit  of  his  testimony,  but 
not  his  admission  to  the  formal  character  of  a 
witness.  It  is  another  rule,  that  the  publicum 
Judicium  must  be  upon  an  offence  implying  such  a 
dereliction  of  moral  principle,  as  carries  with  it  a 
conclusion  of  a  total  disregard  to  the  obligation  of 
an  oath.  Crimes  of  the  graver  kind,  which  render 
a  man  unfit  even  to  be  permitted  to  live  in  the 
same  country  in  which  he  has  committed  them, 
render  him  unworthy  of  belief  in  a  court  of  justice. 
In  lighter  ofiences  the  incapacity  stands  on  a 
footing  of  a  more  positive  nature,  founded  certainly 
in  principle,  upon  a  moral  consideration,  but  dis- 
criminated upon  gradations  marked  and  distinc- 
tions taken  by  law  in  the  exercise  of  a  sound 
discretion,  and  recognized  by  the  authorities  of 

accredited  text  writers,  and  the  actual  decisions  of 
the  higher  courts  of  justice.  It  is  almost  unne- 
cessary to  add  that  it  will  be  the  duty  of  this  Court 
to  keep  within  the  exact  pale  of  such  authorities, 
to  go  full  as  far  as  they  have  travelled,  but  no 
farther.  The  courts  which  have  a  direct  juris- 
diction OQ  such  subjects,  may  with  great  propriety, 
and  under  irresistible  calls  of  public  duty,  carry 
them  further  upon  principles  of  just  analogy;  but 
this  Court,  which  touches  suet  a  question  only 
incidentally,  has  a  more  confined  province.  It  must 
not  place  itself  in  the  unseemly  situation  of  carrying 
the  penal  law  of  England  (for  such  is  the  nature 

of 
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of  the  present  question)  one  hair's  breadth  further        ville 
than  the  common  law  of  England  can  be  shewn  ''Lid^m"' 

to  have  ah-eady  carried  it.     It  is  then  a  question   — -— 

of  fact,  how  far  it  has  been  actually  carried.  ^ay  uih. 

In  tracing  the  history  of  this  subject,  it  clearly 
appears  that  for  a  long  time  the  incompetency  was 
supposed  to  result  rather  from  the  mode  of  punish*^ 
ment  than  from  the  nature  of  the  offence.     To 
some  modes  of  punishment  infamy  appears  to  have 
been  technically  attached,  and  that  infamy  carried^ 
along  with  it  the  incompetency  of  the  person  who 
had    suffered   it     Accordingly,  Lord  Coke  lays 
down  without  reserve,  that  if  a  person  hath  stood 
in  a  tumbril,  or  been  branded^  or  hath  lost  his 
ears  (no  matter  it  should  seem  for  what),  he  is 
incompetent     This  doctrine  gave  way  but  slowly, 
and  certainly  upon  a  hesitating  consideration.    In 
the  case  of  Davis  v.  Carter^  (5  Mod.  Rep,)  Holt 
is  reported  to  have  said,  if  a  man  stands  in  a  pil- 
lory, he  cannot  be  a  witness ;  but  if  he  be  con- 
victed for  a  libel,  and  has  stood  the  pillory  for  it, 
yet  perhaps  he  may  be  a  witness.     In  Fortescue  a 
stronger  view  of  the  subject   is  taken  (in  1695), 
Bex    V.  Crosby,  2  Salkeld,   689.   in   1695.       It 
appears  to  have  shifted  from  the  punishment,  but 
no  further  back  than  to  the  judgment;  for  Holt 
lays  it  down  there,  1st  that  the  disability  flows 
from  the  infamous  judgment  and  not  from  the 
nature  of  the  crime ;  for  if  a  man  be  convict  for  a 
cheat  and  adjudged  to  stand  in  the  pillory,  he 
cannot  be  a  witness ;  otherwise,  if  not  adjudged  to 
stand  in  the  pillory.    The  law  did  not  remain 
long  on  this  footing,  which   certainly  could  not 
be  considered  as  a  commodious  one,  that  the  dis- 
ability 
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ViLts       ability  should  arise  nol  from  the  nature  of  the 

and  ochen.  *  crime  nor  from  the  mode  of  the  punishment,  but 

"""■■"'""~~   from  the  judgment,  which  merely  prescribes  the 

Tsi;.  '  mode  of  punishment.  Still,  however,  the  more 
ancient  opinion  appears  to  have  lingered  in  the 
courts  ;  for  though  it  is  laid  down  by  the  Court  in 
the  case  of  Rex  v.  Ford^  that  it  is  not  the  nature 
of  the  punishment  but  the  nature  of  the  crime  and 
the  conviction  that  creates  the  infamy  (anno  I7OO), 
yet '  the  doctrine  does  not  appear  at  that  time  to 
have  been  finally  and  fully  settled,  nor  was  it 
so  settled  until  after  three  arguments  at  bar 
(2  Wilsottj  18.)  in  the  year  1755.  It  then  pro- 
ceeds to  speak  in  strong  and  not  very  measured 
terms  of  reprobation  against  the  doctrine  which 
had  originally  possession  of  the  courts,  that  it  is 
absurd  and  ridiculous  to  say,  that  it  is  the  punish- 
ment of  the  pillory  and  not  the  nature  of  the 
crime,  which  renders  persons  incapable  to  give 
testimony  in  a  court  of  justice. 

It  now  appears  to  be  finally  settled  by  Mr. 
Justice  Buller^  (Leach's  Crown  Law,  442.)  that 
the  infamy  arises,  not  from  the  punishment  nor 
from  the  judgment,  but  from  the  nature  of  the 
crime.  The  question  recurs  to  what  oflfences 
has  the  law  attached  the  disability  besides  those 
higher  ofiences  which  are  visited  with  the  heaviest 
punishments  that  man  can  inflict  on  man.  It 
is  laid  down  very  generally,  that  all  crimes  com- 
prehended imder  the  crimen  Jhlsi  subject  the 
guilty  parties  to  this  disability.  It  is  so  laid 
down  by  Gilbert  in  his  treatise  upon  the  Law  of 
Evidence,  by  Leach,  by  Peake  and  by  Phillips, 
and  in  short  by  all  the  approved  text  authori- 
»  ties. 
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ties.    The  first   step,   therefore,  is    to   ascertain        vilie 
what  is  the  crimen  falsi :  The  term  itself  is  borrowed   "^'J/^Le™ '' 
from  the  civil  law,  and  is  much  the  subject  of  the    ■ 
Lex  Cornelia  de  falsis^  and  the   numerous  com-     ^^%\f^* 
mentaries  upon  that  law.     I  have  in  vain  endea^ 
voured  to  find  a  satisfactory  definition  of  this  term 
in  those  books.     It  seems  to  have  been  particu* 
larly  pointed  to  the  offence  of  forgery,  as  I  observe 
it  is   likewise  by  Mr.  Justice  Blackstone  (vol.  iv. 
24«70  ^* forgery  or  tlie  crimen  fUsi  /"  as  if  it  were 
rather  the  technical  description  of  that  particular 
offence  than  a  general  description,   including  a 
class  of  offences.    But  it  appears  to  have  been 
extended  to  other  offences,  though  I  meet  with  no 
precise  definition  that,  includes  all  the  offences 
comprehended  under  it,  and  them  only.     It  was 
perhaps,  more  convenient  to  leave  such  a  mat- 
ter to  the  known  wisdom  and  integrity  of  the 
tribunals   acting  upon  the  particular  occasion  as 
it  occurred,  than  to  shut  it  up  within  the  limits  of 
any  exact  definition  of  the  word  Jalsi ;  for,  I  pre- 
>8ume,  it  would  be  as  inconvenient  to  say,  that 
every  judgment  upon  a  falsehood,  however  slight 
and  imimportant  in  its  injurious  effects,  would 
subject  the  convicted  party  to  this  disability,  as  it 
would  be  to  say,  that  there  are  no  crimes  cpming 
under  the  description  oifalsi^  that  ought  to  subject 
to  such  an  incapacity.     My  limited .  acquaintance 
with  the   authorities   of  the  common   law,  has 
equally  failed    in  furnishing   me  either  with    a 
definition  of  the  crime,  or  a  plenary  enumera- 
tion of  the  species  that  are  comprehended  under 
it. 
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vxLt«  Mr.  Justice  BlacUstone  lays  it  down  thus,  a  con- 

ind  others.  '  victlon  of  any  oflfence  comprehended  under  the 
"~  ~  denomination  of  crimen  falsi:  but  this  leaves  it  still 
1817.  at  large  what  onences  are  so  comprehended;  and 
the  general  term,  as  I  have  observed,  leads  to  no 
distinct  inclusive  and  exclu^ve  specification.  Lord 
Chief  Baron  Gilbert  lays  it  down  repeatedly  thus, 
(141.  143.)  every  crimen  Jalsi,  such  as  forgery, 
peijury,  and  the  like,  but  without  laying  down  as 
a  guide  to  my  judgment  what  degree  of  likeness  is 
required,  and  where  it  ought  to  end,  and  becomes 
extinct  Mr.  Peake  (35)  states  it  thus,  every 
species  of  the  crimen  falsi^  such  as  perjury,  con- 
spiracy, &c.  Mr.  Phillips  (p.  15.),  no  incompe- 
tency from  the  punishment,  unless  pro  crimine 
Jalsif  such  as  perjiuy,  &c.  Here  is  a  large  hiatus 
under  these  et  ceteras  and  the  Ukes,  and  I  should 
find  great  difficulty  in  filling  it,  except  under  the 
guidance  of  determined  cases. 

Some  text  authorities  certainly  mention  con- 
spiracy among  the  grounds  o£  incapacity;  but 
surely,  not  every  conspiracy  in  the  unlimited 
sense  of  the  word;  though  Lord  Coke,  in  the 
passage  referred  to,  uses  it  without  any  adjunct  of 
limitation.  The  word  conspiracy  standing  here, 
has  been  argued,  with  a  considerable  shew  of 
authority,  to  have  a  technical  meaning,  now  obso* 
late,  and  that  meaning  defined  by  a  statute  enacted 
for  that  purpose  {Ed.  1.),  and  it  does  at  that  time 
appear  to  have  had  that  particular  meaning;  a 
meaning  arising  out  of  the  manners  of  the  times, 
when  men  of  wealth  collected  numbers  together,  for 
the  purpose  of  oppressing  others.  In  that  sense,  it 

travels 
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travels  well  in  a  course  of  legal  guilt  along  with       viLts 

barratry  (which  stands  in  the  catalogue  with  it)  j   **Jd^ih^** 

the  one  being  an  oppression  by  force  of  arms,  the  — — 

other  under  a  color  of  law.    In  another  passaire»     ^17^* 

Lord  Coke  qualifies  the  conspiracy,  by  annexing  to 

ity  that  it  must  be  a  conspiracy  at  the  suit  qf  the 

crmn.    It  requires  more  information  than  I  possess 

to  be  able  to  distinguish  what  is  a  conspiracy  at 

the  suit  of  the  crown,  and  what  is  not. — Supposing 

that  a  conspiracy  at  the  suit  of  the  crown,  means 

in  the  ordinary  sense  a  criminal  conviction,  the 

mcapacity  seems  to   have  been  intimately  con*- 

nected  with  the  villainous  judgment  to  which  it 

then  led ;  but  which  is  admitted  by  Mr.  Justice 

BlacksUme  (vol.  iv.  1370  to  have  become  obsolete 

by  long  disuse.    In  some  of  the  latest  cases,  where 

it  is  alluded  to,  it  is  expressly  laid  down  {Saoitte  v« 

Roberts^  12  Mod.  209,  anno  I706.),  that  no  vit 

lainous  judgment  could  be  given,  but  where  the 

coDq>iracy  was  to  take  away  a  man's  life.    But 

whether  that  was  so  or  not,  it  is  not  now  material 

to  enquire ;  because,  by  the  later  authorities,  it 

seems  to  be  admitted,  that  it  is  only  for  conspiracy 

under  the  denomination  of  crimen  fabi^  which 

brings  the  question  back  to  the  proper  interpreta^ 

tion  of  that  genus  of  crime. 

Such  seems  to  be  the  state  of  text  authorities: 
Actual  decisions  are  numerous,  respecting  crimes 
immediately  affecting  the  purity  of  all  public  justice^ 
Perjury,  subornation,  suppression  by  bribery, 
forgery  of  instruments,  conspiracy  to  charge  a 
person  falsely  with  the  crime  of  perjury ;  all  these 
&re  intimately  connected  with  the  administration 
of  public  justice.  So  far  the  law  has  gone  affirma- 
tively J 
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viLLE       lively ;  and  it  is  not  for  me  to  say  where*  it  should 
*^'«Ir^cw?'  stop  negatively.    The  courts  which  possess  a  direct 


— — —  jurisdiction,  may  with  perfect  propriety  go  further 
"^ly.        upon  principles  of  analogy  or  assimilation  to  cases 
already  decided.    But  the  province  of  this  Court 
upon  such  a  subject  appears  to  be  more  limited. 
It  must  not  tread  paths  which  have  not  hitherto 
been  trodden  by  those  whose  footsteps  it  is  bound 
to  follow  :  If  it  is  to  apply  die  severe  penalty  of 
the  law,  it  must  be  upon  a  direct  authority,  not 
upon  analogy  or  assimilation.     The  crimen  Jalsi 
has  no  where  been  accurately  defined ;  nor   the 
species  of  it  authoritatively  enumerated.    There 
are  chasms  in  the  law  that  must  be  filled  up  by 
those  to  whom  the  law  has.  more  immediately  con- 
fided a  discretionary  judgment  upon  such  points. 
If  I  find  an  actual  case  in  which  a  covtsfiracy  to 
cheat  has  been  held  to  carry  with  it  this  conse- 
quence, it  is  my  duty  to  apply  it  to  one  that  falls 
directly  under  the  same  class,  though  not  resem* 
bling  it  in  all  circumstances :  But  if  I  find  no  such 
actual  case  (and  certainly  I  have  not  been  able  to 
do  so),  then  looking  to  what  has  been  the  incli- 
nation   of    the  courts  in  later  times,  rather  to 
narrow  the  ancient  incapacity  of  witnesses  than 
to  open   the    door  still  wider;   looking  to  the 
variation  which  the  law  seems  to  have  undergone 
in  the  consideration  of  very  eminent  judges,  at  the 
cautious  hesitation  of  opinion  with  which   this 
object  has  been  treated  by  the  highest  authorities^ 
j^  do  not   find  myself*  entitled   to  say  that  the 
affidavit  of  this  person  ought  to  be  rejected  in  this 
Court,  as  being  clearly  inadmissible  in  all  courts 
whatsoever.    It  has  been  asserted  in  argument, 

that 
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that  affidavits  made  by  him,  have  actually  been 
admitted  in  the  Court  H)f  Chancery,  and  in  the 
Court  of  King's  Bench  and  elsewhere ;  and  these 
not  exculpatory  or  defensive  affidavits,  but 
affidavits  applying  to  mere  civil  rights  of  another 
nature.  \Vliether  the  validity  of  these  affidavits 
was  objected  to  by  the  counsel,  or  considered  by 
the  court,  I  have  not  been  informed ;  and  there- 
fore cannot  consider  them  as  authorities  upon  the 
subject,  though  perhaps  it  might  be  too  much  for 
me  to  say,  that  the  admission,  even  without 
opposition,  is  a  fact  of  no  moment  whatever.  It 
is  possible,  and  perhaps  to  be  wished,  that  upon 
an  appeal  on  the  general  merits  of  the  present  suit, 
the  opinion  of  the  proper  judges  may  be  invoked 
for  the  determination  of  this  incidental  question. 
All  that  I  do  has  no  effect,  but  that  of  admitting 
this  particular  affidavit  in  this  Court,  leaving  the 
question  of  the  general  competency  of  Lord 
Cochrane  to  be  definitively  settled  by  the  more 
appropriate  judges. 
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PELICAN,  Moo0i£. 

July  9th,  1817.  rpjjis  giiip  being  under  JBrii^A  colours,  andhavinir 
In  a  Brituh  ihip  OH  Doard  12  scrrous  01  indigo,  10  tons  of  log- 
^^t^acArd-  wood,  50,181i  dollars,  and  1086  ounces  insurgent 
ISiLwrio'for.  dollars;  and  also  a  number  of  Spanish  pas- 
fciture,ifihcim.  genirers,  which  came  on  board  at  Cdmpcachy,  was 

perfact  manning  o        '  ^  a  %^' 

of  the  ihip  wasa  met  with  at  sea  by  His  Majesty's  ship  North  Star^ 
controllable  ne-  ThwuLS  Coc  esquirc,  commapdcr,  on  the  7tn 
^^^'  March  1814,  off  Negril  on  the  island  of  Jamaica^ 

in  the  prosecution  of  her  voyage  from  Campeachif 
to  Fx^t  Royalf  and  was  seized  and  brought  to 
Port  Royaly  where  she  arrived  on  the  eighdi 
of  the  same  month. 

In  the  month  of  March  1814,  a  libel  was  filed 
against  the  schooner  and  cargo  stating  the  fact 
of  the  seizure  off  Negril  and  reciting  the  fol- 
lowing acts  of  parliament,  viz.  12  C  2.,  7  & 
8  ^.  3.,  15  G.  2.,  26  G.  3.,  27  G.  3.,  84  G.  3^ 
*  4f3  G.  S.'y   and  further  stating,  that  on  the  9th 

Februart/  J  81 4,  190  bales  of  dry  goods,  and  four 
barrels  of  other  goods  were  exported  from  Fort 
jRoya/aforesaid  on  board  the  schooner^  she  not  being 
of  the  built  of  England^  Ireland,  or  of  any  of  the 
colonies  belonging'  to  His  Majesty,  and  wholly 
owned  by  the  people  thereof  or  any  of  them ; 
and  navigated  with  the  master  and  three-fourths 
of  the  mariners  of  the  s  aid  places  only ;  and  not 

8  being 
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being'  taken  ai  prize  and  condemnation  thereof        Th^ 
made,  and  not  havingsuch.proof  of  her  built  and     ^*"^^"' 


P^P^^f  iior  documented  as  is  enacted  in  and  by  7i(fy9th,i8t7- 
the  said  several  herein-before  mentioned  acts  of 
parliaments  whereby  the  said  vessel  hath  become 
forfeited. 

The  i8)el  further  alleged,  that  the  said  vessel 
being  registered  as  a  British  vessel,  and  required 
to  be  ntanned  and  navigated  by  a  master  and  three- 
fourth^  lit  least  of  the  mariners  British  subjects,^ 
was  not,  when  so  seized  as  aforesaid,  manned  and 
navigated  by  a  master  and  three-fourths  of  the 
mariners  British  subjects,  contrary  to  the  form 
and  effect,  true  intent  and  meaning  of  the  statutes 
in  such  case  made  and  provided ;  whereby  the 
said  vessel,  ^nd  all  the  goods,  wares,  merchandize, 
and  specie  .became  forfeited^  one  moiety  to  our 
sovereign  lord  the  King,  and  the  other  to  the  use 
of  the  seizors ;  for  that  she  was  navigated  by 
foreign  seamen  and  mariners,  not  being  natives 
of  Great  Britain  ox  Ireland^  nor  of  any  of  the  co* 
lonies  or  plantations  thereto  belonging,  nor  His 
Majesty's  naturalized  subjects,  the  number  of  such 
foreign  seamen  exceeding  three-fourths  of  the 
mariners  employed  to  navigate  the  said  schooner, 
and  that  thereby  the  said  schooner,  cargo,  and 
specie  became  forfeited. 

On  the  Slst  of  April  a  claim  wad  given  on  he- 
hslfotSahadar  Presiat,  described  as  late  of  the  city 
and  parish  oi  Kingston,  but  then  an  absentee  from 
the  island  of  Jamaica^  a  subject  of  the  king  of 
Spain^  as  the  sole  owner  and  proprietor  of  ^,000 
$pmkh  milled  dollars;  and  also  for  the  rest  of 

o  2  the 
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Tb«        the  dollars,  and  the  indigo,  on  behalf  of  various 

FSLICAN.  t_  ^  •    »  1  • 

,........_,^   Other  Spamsh  subjects. 

•Tii/y  ^,  1817.       The     claimants    in    the   said    claim    protest 

against  the  goods  being  liable  to  confiscation; 
and  aver  that  s6me  time  in  the  month  of  February 
last,  a  certain  schooner  or  vessel,  called  the  Pelican^ 
arrived  on  the  coast  of  Campeachy  in  South 
America^  where  these  claimants  then  resided  y  and 
the  said  schooner  then  and  there  was,  and  so 
continued  untU  and  at  the  time  of  her  saUing 
from  thence,  and  during  her  voyage,  under  the 
command  of  WiUiam  MoodiCj  whom  these  claim* 
ants  'were  informed^  and  believed  to  be  a  British 
subject,  and  had  on  board  a  British  register,  and 
was  owned  (as  appeared  by  the  said  register  and 
as  these  claimants  were  informed,)  by  British  sub- 
jects, and  was,  as  these  claimants  were  informed 
and  verily  believed,  in  all  respects  navigated 
according  to  the  British  laws,  and  qualified  to 
trade  betwen  the  island  of  Jamaica^  and  ih^. Spamsh 
colonies  in  America ;  and  these  claimants  being 
Spanish  subjects,  and  having  no  concern  or  con- 
nection whatever  with  the  owners  of  the  said 
schooner,  determined  to  ship  and  put  on  board  the 
said  schooner,  and  upon  the  faith  and  confidence 
of  the  said  schooner's  being  owned  by  British 
subjects,  and  navigated  according  to  the  British 
laws  now  in  force,  and  being  qualified  to  trade  as 
aforesaid,  and  with  the  intent  to  trade  with  his 
Britannic  Majesty's  subjects  with  integrity  and 
good  faith,  did  ship  on  board  the  before-mentioned 
articles ;  and  that  the  claimants  last-named,  after- 
wards embarked  in  the  said  schooner  as  passengers, 

with 
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with  a  view  to  come  to  this  island,  and  to  lay  out         Tiie 
their  money  in  the  purchase  of  merchandize  ; —      PEt.icAN. 
that  the  vessel  sailed  from  CampeacJty  on  the  ^d  /n/y  9th,  1^17. 
February^  and  was  met  with  off  Negril  in  the 
said  island  by  the  North  Start  and  detained. 

Interrogatories  were  filed  on  behalf  of  the  seizor, 
and  also  on  the  part  of  the  claimant,  and  wit- 
nesses were  examined  thereon. 

On  the  28th  Jtme  1814,  the  cause  came  on  before 
the  Vice-admiralty  Court  ^tJamaka^  when  the  Judge 
was  pleased  to  pronounce  the  specie  and  indigo 
to  belong  as  claimed,  and  decreed  the  same  to  be 
restored ;  and  pronounced  the  ship  and  10  tons  of 
logwood,  for  which  no  claim  had  been  given,  to  be 
subject  and  liable  to  confiscation,  and  condemned 
the  same ;  one  moiety  thereof  to  the  crown,  and  the 
other  moiety  to  the  use  of  the  seizor.  From  the 
restitution  of  the  specie  and  indigo,  the  seizors 
inroaght  the  present  appeal,  and  the  case  now  came 
on  for  hearing  on  the  same  evidence  as  it  had  done 
in  the  court  below. 

Judgment. 
Sir  fViUiam  Scott. — This  ship  was  taken  at  sea, 
on  the7th  oi  March  1814,  off  Cape  Negril  nesi  Port 
Royal  in  the  island  of  Jamaica,  by  His  Majesty's 
ship  North  Star,  Captain  Coe,  commander,  and  car- 
ried into  that  harbour.  A  Ubel  was  filed  in  the 
Court  of  Vice-admiralty  there,  stating  several  acts  of 
parliament,  and  alleging  various  breaches  of  them, 
amongst  others,  that  she  was.  navigated  by  a  crew 
consisting  in  more  than  three-fourths  tiot  native  or 
naturalized  subjects  of  His  Majesty.  She  had  on 
board  ten  tons  of  logwood,  12  serrons  of  indigo, 

o  3  50,000 
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Tbe        ^0,000  dollars,  and  1086  insurgent  dollars^  as  thej 

^'"^^"-     have  been  caUed.    The  libel  prayed  condemnation 

jwy  9th,  1817.  ^^  th®  vessel  and  of  all  the  goods  laden  itherein# 

No  claim  was  made  for  the  ship,  but  no  exphu 
nation  is  given  why  it  was  not,  nor  does  it  appear 
what  proceedings  were  had  against  her,  except 
that  she  was  included  in  the  sentence  of  condem- 
nation with  the  logwood. 

A  claim  was  given  on  behalf  of  Spanish  sub- 
jects as  the  proprietors  of  the  dollars  and  the  12 
serrons  of  indigo ;   and  it  alleged  ths^t  this  ship 
arrived  from  the  coast  of  Campeachy^  where  th^se 
claimants  resided,  she  being  under  the  command 
of  the  British  Captain  Moodie,  having  a  British 
register,  and  owned,  as  appeared,  by  British  sub- 
jects, and^  as  these  claimants  verily  believed,  navi- 
gated according    to  British  laws,   and   qualified 
to  trade  between  Jamaica  and  Spanish  America^ 
The   claimants   had   no   concern   or  connection 
with  the  vessel,  but  they  determined  to  ship  in 
good  faith  and  confidence  the  dollars  and  ipdigOy 
with  intent  to  trade  with  His  Britannic  Majesty's 
subjects,  and  sailed  for  the  port  of  Kingston  with 
that  intent,  when  taken  by  the  North  Star  ;  and 
they  prayed  restitution  of  the  dollars  and  indigo^ 
which  was  finally  decreed  by  the  Court    Agaiaat 
this  part  of    the  decree   the  present  appeal  i& 
brought.     Another  part  of  the  same  decree  con- 
demns the  ship  and  the  logwood,  on  pain  of  parties 
cited  and  not  appearing*      The. grounds  of  the 
judgment,  as  it  applies  to  the  ship  and  Qargo^  axe 
not  at  all  stated,  and  they  are  to  be  collected  oidy • 
from  the  evidence,  or  from  information  in  an  unaa- 
thentic  shape.    The  evidence  is  taken  n^erelj  qii; 

interco- 
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liiteitiDgatories,  not  on  any  plea  on  either  side  dir      .  The  . 
rectly  asserting  a  detailed  statement  of  facts  on       ^"^^'^^ 
which  the  respfective  prayers  of  the  parties  are  July  9th,  18x7 . 
founded,  which  would  fcertainly  have  been   com- 
modious, as  opening  the  diretrt  issues  which  the 
{Parties  had  joined,  and  affording  the  opportunities 
of  coiintef'-pleas  and  cross-examination  of  the  same 
witnesses.     It  appears  very  imperfectly,  and  only 
by  inference,  from  the  interrogatories,  what  were 
Ae  real  questions  depending  between  the  parties, 
or  raised  by  the  advocates*     There  seems  to  be  no 
question  as  ta  the  being  British  built  and  British 
owned.     Her  register  was  produced,  her  owners 
were  living  in  the  place,  they  had  been  her  owners 
for  a  long  time,  and  she  had  sailed  from  that  place, 
as  she  had  done  before,  to  Campeajchyy  with  a  crew 
taken  2Lt  Kingston.  She  was  now  coming  to  Kingston 
with  an  avowed  intention  to  trade,  these  Spaniards 
bringing  fiioney  and  indigb  for  that  purpose.     A 
question  has  been  raised  here  whethfer  foreign  coin 
ot  bullion  might  not  have  bee"h  imported  in  any 
ship;  and  by  any  person.      Whether  the  question 
was  raised  tfiere  or  not,  non  constat;  tt  could  not, 
I  think,  have  been  raised  with  much  effect,  as  the 
later  statutes  seem  to  have  obliterated  the  indul- 
gence, shewn  in  the  earlier  Ones,  to  that  article  of 
commerce.      Nor  does  it  appear  that  it  was  there 
objected 'that  the   vessel  was   seized  before  the 
actual     importation     had     taken    place.      The 
intention    of  importing   was    avowed,    and    she 
was  taken  on  the  voyage  to  and   in  the  neigh- 
bourhood of  the  island  of  Jamaica,  although  the    . 
exact  place  of  her  capture  does  not  appear  from 
the  evidence. 

o  4f  As 
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Tht  As  far  as  caii  be  collected  from  the  drafl  of  the 

^'^'^^'*'     interrogatories  put  on  both  sides,  the  point  in  issue 

ju/y  9th»  1817.  seems  to  have  been  whether  the  manning  of  the 

vessel  was  conformable  to  the  requisites  of  the  sta- 
tutes then  in  force. 

Upon  that  question  of  fact  no  sufficient  doubt 
can  be  raised  in  favour  of  the  ship  or  the  cargo, 
for  it  is  indisputably  clear  that  she  was  not  so  man- 
ned ;  saving  the  master,  Moodie,  all  on  board  were 
foreigners  by  birth.  Some  of  them  had  served  on 
board  British  ships,  and  one  or  two  of  them  are 
said  to  have  been  furnished  with  proper  certificates 
to  this  effect ;  but  allowing  all  that  the  witnesses 
say  to  be  true,  the  qualifications  of  the  crew  fall  far 
short  of  the  demands  of  the  statute.  There  is  no 
satisfactory  proof  of  a  competent  number  (one-third) 
being  qualified  either  by  service  or  naturalization 
or  denization,  and  no  certificates  are  produced. 
Whether  it  was  from  a  consciousness  of  this  insuffi- 
ciency, or  what  other  cause  it  was  that  produced  the 
non«claim  for  the  ship,  I  am  not  informed.  She  dies 
and  makes  no  sign.  But  the  interrogatories  ad- 
dressed to  the  witnesses  on  behalf  of  the  owners  of 
the  cargo,  seem  to  put  in  issue,  in  the  indirect  way 
I  have  described,  a  fact  which  might  perhaps  have 
protected  the  ship,  and  certainly  belonged  to  it 
more  immediately  than  to  the  cargo,  namely,  that 
the  imperfect  manning  was  a  matter  of  uncontrol- 
able  necessity ;  (the  reason  for  the  deficiency  being, 
as  far  as  it  can  be  collected  from  the  interroga- 
tories, that  British  seamen  in  the  due  proportion 
could  not  possibly  be  obtained  at  Kingston,  the 
port  from  which  she  had  sailed.)  That  conse* 
quently  British  ships  would  have  been  excluded. 

from 
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from  the  full  benefit   of  the  free  port   act,    if  ^  The 

1         •  1  rm  PlLlCAH. 

that  necessity  was  not  submitted  to.     That  cases 


of  necessity  are  out  of  the  reach  of  penal  •'Wy  9111,1817. 
laws  of  this  class.  That  the  law  has  provided 
for  that  necessity  only  where  it  arises  in  a  foreign 
port,  but  leaves  it  to  provide  for  itself  in  the  do- 
mestic  port  That  the  provision  for  the  employ- 
ment of  slaves  was  inapplicable,  as  black  seamen, 
the  property  of  British  planters,  could  not  be  had, 
and  therefore  that  the  ship  was  manned  as  regu- 
larly as  circumstances  of  necessity  would  permit 
As  far  as  I  can  infer,  this  is  the  only  ground  of 
defence  set  up ;  the  case  seems  to  abandon  every 
other.  As  far  as  the  claimants  pursue  their  case 
in  the  evidence,  they  seem  to  urge  this,  and  this 
only,  and  to  consider  all  other  matters  of  law  or 
of  fact  to  be  insupportable.  The  evidence  as  to 
necessity  is,  I  think,  very  strong.  Moodie^  the 
master,  says  that  **  the  crew  of  the  Pelican  con- 
sisted, at  the  time  of  her  sailing  from  Kingston^ 
of  seventeen  mariners,  including  himself  as  the 
'<  master,  and  which  w:ere  on  board  at  the  time 
^^  of  the  seizure  and  detention ;  that  he  (^Moodie) 
^*  is  a  British  subject,  the  remainder  Spaniards^ 
^*  Italians^  and  one  Grecian ;  that  one  only  of  the 
**  crew,  to  his  knowledge,  had  previously  sailed 
**  in  the  schooner,  whose  name  is  Antonio  Garcia, 
a  Spaniard^  and  has  belonged  to  her  about  seven 
years,  now  boatswain  and  gunner,  four  others  of 
the  crew,  Spaniards  and  Italians,  named  Joseph 
Peters,  Joseph  Alverio,  George  MitcheU^  and 
**  Joseph  Lavera,  hwe  served  several  voyages  in 
<<  Europe  on  board  different  British  merchant 
"  vessels,  as  they  have  always  informed  him,  the 

**  exami- 
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The        «  exuminant'^     In   answer  to  anot&er  interr<K 

'■    gatoty^  he  says,  he  "  knows  of  his  own  knowledge 

/ji/yptv;  TS17.  «  and  experience,  that  it  is  almost  impossible  to 

'<  man  any  vessel  whatever,  and  more  patticularly 
**  vessels  of  the  description  of  the  Pelican^  with 
'^  British  seamen,  as  such  seamen  are  invariably 
<<  pressed  from  on  board  by  ships  of  war,  and  the 
«  men  are  in  consequence  unwilling  to  enter  and 
'<  sail  on  board  such  vessels  as  the  said  schooner 
'*  PeUcmiy  and  verily  believes  that  no  other  de- 
'<  scription  of  seafnen  could  have  been  procured  at 
**  any  rate  to  man  the  said  vessel  on  her  sailing 
<^  on  her  last  voyage."  Another  of  the  witnesses, 
RegatOt  says,  that  ^<  the  crew  consisted  of  nineteen 
**  mariners,  including  officers  and  cabin-boy,  at 
<«  the  time  of  the  detention  of  the  said  schooner  $ 
^^  they  were,  to  the  examinant's  best  knowledge 
«  and  belief,  subjects  of  Spain ;  that  ^veral  of 
them  had  navigated  some  years  in  jBrJ<M&  vessels ; 
he  saw  the  passport  or  certificate  of  one  who 
^  had  served  many  years  on  board  a  vessel  of  war, 
<'  he  cannot  set  forth  the  names  of  each  of  them, 
*^  but  saith  that  the  major  part  had  navigated  in 
British  merchant  ships/'  And  he  afterwards 
says,  that  <*  at  the  time  the  Pelican  sailed  last,  it 
was  impossible  to  procure  aoniy  BngUsh  sailors, 
and  that  the  Pelican  was  compelled  to  sail  with 
those  she  could  then  procure/'  Rose^  the  next 
witness  says,  '<  there  were  nineteen  mariners  on 
^*  board,  inclusive  of  the  officers,  cook,  and  cabin- 
^  boy,  a:t  the  time  the  Pelican  was  so  seized  and 
«•  detained;  believes  they  were  all  subjects  of 
^  Spain  i  that  most  of  them  had  navigated  itt 
'<  British  vessels,  as  examinant  hc&>  been  ii^nided 
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^^  by  themselves ;  two  of  t)iem  he*  knew  to  have       The 
'*  navigated  m  British  men  of  war,  but  cannot     ^^^^^^' 
^<  act  ftwrth  the  names  or  the  time  they  had  served  ;  j«/y  9th,  xSi;. 
*<  that  it  is  very  difficult  to  procure  or  to  keep 
**  British  mariners  on  board  vessels  of  the  same 
^  description  as   the  Pelican^  because  they  are 
<<  always  pressed  by  the  men  of  war  officers  before 
<<  the  sailing  from  Port  Royalj  and  that  at  the 
^vtime  the  PeUcan  sailed,  none  but  those  who 
**  were  cm  board  at  the  time  of  the  detention 
^'  could  be  procured.*'     Garcia^  the  mate,  says, 
^  that  the  schooner  has  ever  since  he  has  known 
**  her  (about  nine  years)  beeti  employed  in  the 
**  trade  between  the  city  of  Kingston  and  the 
^*  Hmannahf  Vera  OruZy  sxidCampeachy ;  she  made 
^  ovte  voyage  to  the  coa^t  cfCampeachy  about  six 
^*  years  ago,  and  the  two  last  voyages  were  also 
f*  made  there,  where,  and  to  other  ports  where 
^  she  has  been,  she  always  carried  dry  goods  from 
<*  Kingston,  and  returned  therefrom  with  passengers 
^  and  spedfe  belonging  to  Spanish  subjects,  for 
^  the  purpose  of  purchasing  dry  goods  and  other 
^*  merchandize  on  their  account  and  risk/'     He 
forther  says^  that  *^  the  several  claimants  have 
•*  iespectifvely  shipped  divers  quantities  of  specie 
^  and  indigo  en  the  coast  of  Campeachjf  in  the 
"  month  of  February  last  past,  for  the  purpose  of 
"  coming  to  Kingston^  as  had   been   customary 
^*  during  the  period  aforesaid.    Since  examinant 
"'  hlBs  known  the  schooner  and  purchased  goods, 
^-  he  saith  that  the  said  schooner  has  always  been 
^^  given  out  and  considered  by  every  person  who 
^  was  in  the  habit  <^  trading  in  her  to  be  a 
"  British  vessel,  and  in  every  respect  qualified  t6 
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The        €€  trade  in  the  voyaires  in  which  she  was  then 

^*  engaged;  and  the    exammant  verily  beueve!^ 

July  7^,  iSi7.  «  that  the  claimants  deemed  her  to  be  so  qualified 

'^  at  the  time  they  shipped  their  property  on  board 
'<  of  her,  and  did  really  so  ship  the  same  wider 
<<  that  confidence  and  belief."  He  says»  '^  that 
*<  the  crew  of  the  schooner  at  the  time  she  was  so 
**  seized  and  detained,  consisted  of  nineteen  men, 
including  the  master,  second  captain,  examinant^ 
cook,  and  cabin-boy,  that  he  bdieves  they  were 
all  subjects  of  Spam;  that  the  major  part  have, 
to  the  knowledge  of  the  examinant,  navigated 
in  British  vessels  for  many  years,  both  in  the 
*^  aforesaid  trade  and  that  to  Great  Britamy  having 
<*  seen  the  certificates  of  several  of  them  obtained 
in  England^  especially  two  who  had  served 
many  years  on  board  British  vessels  of  war." 
He  further  deposes,  that  *^  it  is  extremely  difficult 
<<  to  man  vessels  of  the  lik«  description  as  the 
^'  Pelican  with  British,  seamen ;  first,  because 
they  can  never  be  kept  under  a  reaipnable  sub* 
ordination ;  secondly,  because  no  master  of 
^*  such  vessels  is  sure  of  leaving  PartJRoyal  without 
being  visited  by  the  navy  officers,  who  never 
come  on  board  without  pressing  all  the  English 
hands  they  find,  whereby  die  owners  experience 
great  delay  and  expences,  and  besides  that,  the 
British  sailors  are  themselves  unwilling  and  loth 
to  sail  on  board  such  vessels  as  the  Pelican;  and 
he  verily  believes,  that  at  the  time  of  the  sailing 
<<  pf  the  Pelican,  it  was  almost  impossible  to  man 
**  her  with  other  mariners  than  those  who  were 
"  on  board  of  her."  The  last  witness,  Fernandez 
the  carpenter^  says,    that   <<  the    schooner   has 
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**  always  been  considered  and  given  out  to  be        Tht 
"  an  English  vessel,  and  in  every  respect  qualified        '''^^''' 


*^  to  trade  in  the  voyage  in  which  she  was  en-  Jii/y  9th,  1817. 

<'  gaged  at  the  time  she  was  seized  and  detained, 

«  and  that  the  claimants  at  the  time  they  were 

^  shipping  their  property,  did  really  deem  her 

*V8o  qualified;    and  it  was    under  that   confi-' 

**  dence  and  belief  that  they  put  their  specie  and 

^*  goods  on  board  her/'    He  further  says,  that 

'*  there  were  thirteen  mariners  exclusive  of  the 

<<  master,  second  captain,  mate,  cook,  and  cabin* 

^  boy  on  board  the  schooner  at  the  time  she  was 

**  detained  as  aforesaid ;  that  they  were  all  sub- 

^^  jects  of  Spam,  but  had  been  navigating  under 

^*  British  colours  for  many  years ;  several  of  them 

'<  had  navigated  in  British  merchant  vessels  from 

**  Kingston  to  different  ports    in  England^  and 

*<  had  their  passports  and  certificates  to  that  effect } 

'  **  two  of  them  had  sailed  in  British  men  of  war ; 
**  he  cannot  set  forth  the  time,  but  that  the  major 
**  part  of  the  crew  then  on  board,  to  the  knowlec^ 
**  of  the  examinant,  had  been  navigating  many 

!  **  years  in  British  vessels, .  and  under  British 
**  colors ;"  and  lastly,  he  says  that,  ''it  is  almost 
**  impossible  to  form  a  crew,  or  even  one-third 
"  part  of  a  crew  of  British  sailors,  because 
*^  they  are  always  pressed  by  the  navy  officers, 

I  '^  who  visit  the  vessels  on  their  sailing  from  Part 
*'  Royal,  and  that  vessels  of  the  same  description 
"  as  the  Pelican,  are  compelled  to  take  what  sailors 
"  they  can  procure ;  that,  at  the  time  of  pro- 
curing the  crew  that  was  6n  board  at  the  time 
of  the  detention,  it  was  imposinble  to  procureany 
^  other  than  those  then  engaged.'^    Here  is  cer« 

tainly 


it- 
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Th«^        tainly  a  very  stipng^  body  of  evidence  to   sbo^ 
the  impossibility  of  proeuniig  a  proper  crev ;  snd 


Juijf  9th^  iZi7^  it  is  the  stronger,  because  the  fact,  if  it  did  n6t 

exist  at  aD,  must  have^  been  known  to  the  couit 
to  be  perfectly  unfounded.  The  court  was  sitting 
intihe  very  place;  the  custom-house  could  have 
d^provedit,  if  it  were  capable  of  being  disptQved; 
but  their  acts  certainly  tend  to  confirm  the  truth 
of  the  representation ;  for  they  had  deared  thid 
ship  on  her  outward  voyage  wiA  this  very  crew  ^ 
a  quahfied  ship.  She  aj^ars  to  have  made  other 
such  voyages  in  like  mannei^  as  a  qualified  sMp. 
The  fact  therefore  is  fully  established  upon  this 
evidence^  unencoimtered  by  any  opposing  evi- 
dence, and  apparently  addressed  to  the  perscmal 
knowledge  of  the  court  and  the  custom^honse ; 
that  the  ship  was  manned  as  correctly  as  circum- 
stances of  necessity  woidd  admit. .  Now  if  this  be 
sufficient  for  the  protection,  the-  question  occurs^ 
why  it  was  not  good  in  the  sirnie  degree  for  the 
protection  of  the  vessel  with  which  it  was  moie 
immediately  connected.  Whether  the  court  de- 
termined on  this  particular  ground,  the  sentence 
does  not  inform  me ;  nor  upcm  what  other  ground. 
It  has  said  that  the  sentence  may  be  supported  oil 
the  authonly  of  the  case  of  the  E/nterprize.  Thai 
was  a  case  in  which  no  such  necesttty  W£te  pleaded ; 
but  in  which  the  ship  was  condemned,  and  tb6 
goods  imported  by  foreign  owners  wer^  liberated. 
There  was  in  that  case,  fair  proof  that  the  ^p 
was  sufficiently  manne(]^  but  the  raster  ha^ 
been  irregidaorly  obtained  5  and  it  was  argued 
iixat  the  S^Kmi^  diippers  were  not  implicated  in 

that  ftaii4  noi*  at  all  cognizant  <^  it    I  think  I 

am 
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am  bound  to  pay  all  due  respect  to  the  authority        The 
of  that  cfwe, — a  case  in  a  court,  which  hy  its  coiv- 


stitutionis  a  high  court,  and  which  was  still  higher  jiu^^^iZi?* 
in  the  character  of  those  who  composed  it.  But 
it  was  an  undefended  case,  and  therefore  th^ 
attention  was  less  anxiously  called  to  the,  language 
of  the  statute.  I  have  had  occasion  to  observe 
the  rigorous  obligation  imposed  upcm  the  foreign 
shipper  by  the  whde  system  of  these  laws ;  the 
provisions  and  penalties  of  which  are  more 
directly  and  principally  fulminated  againsit  th^ 
goods  i  the  vessel  comes  in  only  secondarily, 
and,  as  it  were,  under  aii  ac  etiam.  The  foreign 
shipper  is  to  see  that  he  puts  his  goods  on 
board  a  proper  vehicle:  He  is  therefore  to 
know  the  provisions  of  our  fiscal  law^  with  aU 
the  variations  under  which  it  ijs  so  ant  to  fluctuati^t 
He  has  to  interpret  their  provisions  accurately ; 
and  to  apply  them  to  cases  of  fact,  which  he  has 
very  insufficient  means  of  a^cei^taining ;  for  how. 
is  he  to  ascertain  the  ^uaUfijcations  of  a  crew 
with,  any  degree  of  certainty  or  convenience? 
Yet  the  shipper  is  the  party  wjho  stands  for- 
ward to  the  severity  of  the  law.  It  is  impois^ 
sible  not  to  feel  thi^  and  not  lU^ewise  to  feel  ^ 
painful  anxiety  to  nuxlerate,  as  far  as  the  equi^ 
^le  powers  with  wiiich  the  Court  is  entrusted 
will  permit,  betwe^  the  verbaf  rigor  of  the  statute 
and  the  extreme  and  various  danger^  of  £r^ud^  ta 
which  the  interests  of  British  navigation  might 
be  exposed  by  indulgent  interpretations.  In  die^ 
case  of  the  Beoer  it  was  not  without  creat  reluc-, 
tance  that  tfie  Court  came  to  its  final  judgment.^ 

*        ""  '  There 
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peucak      There  the  shippers  were  \BrJ/£5A  merchants,  ajid 
therefore  bound  to  a  stricter  conformity ;  yet '  the 


jwjf  9th,  1817.  hardship  of  the  case  did  not  escape  my  own  private 
judgment  at  the  tune,  nor  my  recollection  at  the 
present  moment. 

From  the  very  imperfect  information  I  have 
been  able  to  collect  relative  to  the  case  of  the 
Enterprizey  I  am  not  authorized  to  say  that  the 
Cotut  laid  it  down  as  an  universal  position, .  that 
whenever  the  foreign  shipper  is  not  a  direct  party 
to  the  irregularity  of  the  pretended  British  ^hip, 
he  is  not  at  all  answerable  for  his  goods  so  im- 
ported ;  and  that  he  incurs  no  hazard  whatever. 
I  find  great  difficulty  in  admitting  that  principle 
when  I  look  to  the  terms  of  the  statute,  and  great 
danger,  when  I  look  to  the  varieties  of  fraud  that 
may  shelter  themselves  under  it,  to  the  extreme 
hazard  of  our  colonial  and  navigation  system.  If 
the  fact  be  that  this  case  has  been  so  decided  upon, 
the  authority  of  such  a  principle  being  established 
by  the  case  of  the  EnterprizCj  it  is  fit  that  the 
extent  of  that  case  should  be  accurately  under- 
stood. The  courts  of  vice-admiralty  will  doubtless 
act  upon  it  generally  upon  a  dear  understanding, 
that  such  was  the  law  as  laid  down  by  the  superior 
tribunal.  It  would  therefore  be  extremely  satis- 
jfactory  to  my  mind,  if  this  point  were  fully  and 
finally  determined  by  the  highest  authority.  J 
shall,  however,  decide  on  a  difiereht  ground ; — on 
the  ground  of  necessity,  which  I  think  has  been 
established  in  the  court  below.  The  anomaly  will 
still  remain,  that  the  ship,  to  which  the  excuse 
would  have  applied  in  a  manner  more  strongly 

and 
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directly  than  to  the  cargo,   has  been  con-        tiw 

inkinir 


aity  has  been  fiiUy  proved,  and  that  it  must  have  Myf^^iUi. 
b€«n  known  to  t^e  Court,  whether  it   existed 
or   not,    I  shall   not    disturb   the  sentence  of 
restitution.    I  shaD  however  allow  the  seizors  their 
expences* 


/ 


VOL.  II. 
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LE  LOUIS,  FoBEST.     - 

Diamber  xith,  'T^HIS  wa«  the  casc  of  a  French  vessel  which  sailed 
TiMMunM^  from  Martinique  on  the  30th  oi  January  1816, . 
iJt "^cwn*  destined  on  a  voyage  to  the  coast  of  Africa  and 
condentuiDs  a  back,  and  was  captured  ten  or  twelve  leairues  to  the 
being  enpiofed  southward  of  Cape  Mesurada,  by  the  Queen  C/ior* 
^^l!^Vor-  ^^^  cutter,  on  the  11th  of  March  in  the  same  year, 
^m^l!fch«  *^^  carried  to  Sierra  Leone.  She  was  proceeded 
l^*!?"^**^   against  in  the  vice-admiralty  court  of  that  colony, 

and  the  information  pleaded,— 1st,  That  the  seizors 
were  duly  and  legally  commissioned  to  make  cap- 
tures and  seizures.  2d,  That  the  seizure  was  within 
the  jurisdiction  of  the  court.  3d,  That  the  vessel 
belonged  to  Drench  subjects  or  others,  and  was 
fitted  out,  manned,  and  navigated  for  the  purpose 
of  carrying  on  the  African  slave-trade,  after  that 
trade  had  been  abolished  by  the  internal  laws  of 
Frafice,  and  by  the  treaty  between  Great  Britah? 
and  France.  4th,  That  the  vessel  liad  bargained 
for  twelve  slaves  at  Mesurada,  and  was  prevented 
by  the  capture  alone  from  taking  them  on  board. 
5th,  That  tlie  brig  being  engaged  in  the  slave- 
trade5  contrary  to  the  laws  o£  France,  and  the  law 
of  nations,  was  liable  to  condemnation,  and  could 
derive  no  protection  from  the  French  or  any  other 
flag.  6th,  That  the  crew  of  the  brig  resisted  the 
Q^een  Charlotte,  and  piratically  killed  eight  of  her 
crew,  and  wounded  twelve  oUiers.  7th,  That  the 
vessel  being  engaged  in  this  illegal  traffic,  resisted 
the  king's  duly  commissioned  cruism,  and  did  not 

1  o  allow 
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adiow  of  search  until  overpowered  by  numbers.        jht 
And  8th,  That  by  reason  of'  the  circumstances     ?^''^°''"' 
stated,  the  vessel  was  out  of  the  protection  of  any  December  i^th, 
law,  and  liable  to  condemnation.     The  ship  was        *^'^' 
condemned  to  His  Majesty  in  the  Vice-admiralty 
Court  at  Sierra  Leone^  and  from  this  decision  an 
appeid  Was  made  to  this  Court 

For  the  respondent  the  King*s  Advocate  and 
Adams  contended,  that  the  stipulation  in  the  ad- 
ditional article  of  the  treaty  between  Great  Britain  App.(N.) 
and  France^  of  the  20th  of  November  1815,  carried 
with  it  a  legal  presumption  that  the  slave-trade  had 
been  abolished  by  the  laws  of  Prance  prior  to  that 
period  ;  and  that  the  oflSdal  declaration  of  M.  de  App.(i) 
T&Hejprands  dated  on  the  dOth  of  Jubf  in  the  same 
year,  carried  back  the  presumption  still  farther. 
They  admitted  that  an  intention  only  on  the  part 
of  die  JF^mch  govennnent  to  abolish  the  traffic 
wotidd  not  be  sufficient,  aud  that  there  must  be  Sjorae 
kgal  act  for  that  purpose;  but  they  argued  that 
the  treaty  itself  was  evidence  that  ^uch  an  act  had  ^ 
radly  taken  place.    That  if  not  a  proof  conclusive 
in  law,  it  was  at  least  sufficient  to  throw  the  onus 
probands  most  strongly  on  the  adverse  party,  and 
imposed  upon  them  the  necessity  of  shewing  that, ' 
by  the  laws  of  France,  the  slave-trade  was  a^pwed  [ 
A  the  time  of  capture  :  the  legal  presumption  was» 
that  the  treaty  had  been  duly  performed,  and  it 
Was  for  the  opposite  party  to  rebut  the  presumption, 
Tb^  then  cited  the  case  of  the  Amedie,  in  which  voi.i.p.84. 
it  is  laid  down  generally  by  the  superior  court, 
Ihat  the  slave-trade  is  j?rmta^cie  illegal ;  and  that 

p2  the 


,  in  note. 
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The       the  burthen  of  woof  Is  on  the  cUioiaQts^  to.show 
>''^'     that  the  laws  of  that  own  countiy  permit  each 

DecemJber  xjth,    a  tTSffic. 

»«i7,  rj^Q  evidence,  however,  thegr.conteadedt  ccttt- 

taioed  explicit  proof  that  the  trepty  had  aetually 
been  carried  into  efiect ;  and  in  su{^>ort  of  tim, 
they  again  referred  to  the  ofiSdal  declaration  of  tbe 

App.(i-}  French  minister,  stating  that  directions  had  been 

given  for  the  abolition  of  the  trade.  Tbi«,  they 
said,  was  a  dedaraticm  not  qfan  intention  to  ubafisb^^ 
but  qfthe  abolition  itseffi^-^an  act  done  andpML 
This  was  still  further  confirmed  by  a  subsequent 

Ayp.  (R.)        act ;    viz.  the  ordonnance  of  the  French  king  itk 

January  1817,  which  inflicted  particular,  peniiltiea. 
on  persons  engaging  in  the  slave-tradie.  It  wa3  no 
ji^t  inference  that  because  additional  peosilti^ 
were  impose^  upon  the  continuance  of  the  trade, 
there  was  therefore  no  previous  abolition  of  it; 
for  prohibitipns  of  particular  practices  were  olleQ. 
enacted  in  the  first  instance,  and  afterwards  addi* 
tional  pendties  imposed* .  as  in  many  of  pur  own 
acts  of  parliament. 

Tha*e  wasi,  therefore,  the  fullest  and  most  com- 
plete  evidence  of  the  abcdition  ;  and  that  thia  wa^^ 
the  state  of  the  law,  was  confirmed  by  the  conduct-^ 
of  the  parties  themselves.  The  master  admitt^ 
that  he  had  heard  that  the  slave-trade,  had. been 
prohibited  by  the  laws  of  France  ;  ther^  was  no 
direct  authority  froxn  the  governor  of  the  colony, 
aythorizing  or  recognizing  the  trade ;  and  the 
ship's  papers  manifested  a  studious.  coiH3ei}Q^^ 
that  sbe.was  at  all  engaged  in  it.  The.condao^  of 
the  parties  was  in  itself  an  acknowledgment  t^  their 

sense 
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sense  of  flie  HUegaKty  of  the  trade ;  of  their  con-         iii. 
sciotntiess  thatthey  were  offending  against  the  laws     ^*  ^*'^**' 


of  tiieir  oiim  coiftrtiy.  'Deefmt^  «sth. 

Adverting  to  the  character  of  the  vessel,  they  '*'^' 
admitted  that  she  was  Prench ;  having  a  register 
as  such,  and  bearing  the  French  flag.  But  she  had 
likewise  British  Cdlours  on  board,  land  had  recently 
been  the  propeirty  6f  British  subjects  ;  and  there- 
fore thete  was,  on  the  most  limited  grounds,  a 
special  justification  to  persons  under  British  au- 
thority to  examine  into  her  national  character.  It 
was  not,  ftom  a  mere  idle  curiosity  that  this  exami- 
nation was  resorted  to ;  for  it  was  expressly  cer- 
tified thdit  the  vessel  had  been  British,  and  there 
was  nothing  but  the  mere  assumption  of  flag  to 
^tinguish  her  as  having  acquired  another  cha- 
rafeter. 

With  respect  to  the  employment  of  the  vessel, 
diey  contended  that  there  was  positive  proof^  in 
the*  evidence  of  two  of  the  witnesses,  that  the 
vessel  w^  actually  about  to  take  twelve  leaves  on 
board  at  MesUrada ;  that  the  act  certainly  had  not 
been  completed,  neither  was  tlie  consumihation  of 
it  necessary  to  render  the  property  liable  to  confis- 
cation, for  the  Court  had  already  laid  it  down  that, 
in  cases  of  thid  kind,  it  made  no  difierence  in  what 
stAge'  of  the  employment  the  ship  was  iaken, 
<*  whether  in  the  inception,  or  the  prosecution,  or  VoKi.p.16. 
*•  the  consummation  of  it. 
•  Hiey  then  referred  to  the  articles  which  were 
fiMHid  on  board  this  vessel ;  the  quantity  of  water 
and  of  ptovisionsy  consisting  principally  of  beans  ; 
the  nttmber  of  irons,  of  which  there  was  no  sped, 
ficatiott  in  th6  mai^est ;  and  the  platfibrms  and 

p  5  decks 
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The        decks  of  Ake  veaseL ;  from  aU  ,' which  they  inferted 
""'    that  the  trading  in  slaves  was. one  of  the  prmcqpat 


Decehis^  tph,  objects  of  the  voyage,  and  not  an  incidental  an4 
**'^'       seqqndaiy  purpose ; ,  but ,  th^t'the  ship  had  been 
sent  mainly  and  priinarily  to  engage  in  that  parti- 
cular trade. 

* 

The  vessel  was  taken  to  Sierra  Leontp  and 
the  case  brought  ^before,  the  Vice^admiralty  Court 
in  that  colony ;  a  court  copkituted  by  piatent,  and 
possessing  nearly  the  sain^  authority  as  the  High 
Court  of  Admiralty.  In  that  court  an  infojmation 
wias  exhibited  y  and  the  Judge,  considering  that 
the  vessel  was  engaged  in  a  trade  contrary  to  the. 
general  law  of  nations,  and  to  the  particular  laws, 
of  her  own  country,  had  very  properly  rejected  the. 
claim,  and  passed  a  sentence  of  condemnation  on 
the  property.  The  jurisdiction  of  that  court,  they 
contended^  could  not  now  be  called  in  question 
by  the  claimant,  since  he  both  petitioned  the  Judge, 
thete  to  proceed,  and  has  since  regularly  ap- 
pealed against  the  sentence,  instead  of  acting  on 
the  assumption  that  it  was  a  mere  nullity.  The 
appellant,  therefore,  having  recognized  and  volun- 
tarily submitted  to  the  jurisdiction,  cannot  now  be 
heard  to  question  it.         . 

On  these  facts,  and  on. the  authority  of  fbnner 

cases,  they  contended  that  the  claimant  had  pre-- 

eluded,  himself  from  claiming  restitution  of  his. 

property.    The  objection  that  arises  is  that  faini-^. 

liarly.known  under  the  title  cftttrpis  causa.  Courts 

of  justice  are  bound  not  to  pxptect  or  encourage^; 

crimes  ^  and  to  take  .cafe  that  they  do  not  render  ^ 

Vol.  1 .  p.  84.      themselves^  accompliqei^  of  wrong-doers.  [ ,  This  w|tf - 

thg  pnnciple  a^t^d  upoiit  in  the-ca3e  of  the  Jl^^aedi^, 

in 


lOOb 
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hi  the  Prize  Court ;   and  in  the  Diana  the  same        tim  * 
ground  of  exclusion  was  deemed  proper  to  be  ap-        *  **""' 


plied  in  tiiis  Court;   for  the  Court  there  said,  Ju^tmhtr tsth^ 
*^  Ttie  general  injustice  of  a  claim  may  be  the        '^*^' 
•<  subject  of  cognizance  in  a  municipal  court.    A 
"  claim  founded  on  piracy,  «or  any  other  act, 
'*  which  in  the  general  estimation  of  mankind,  is 
^  held  to  be  illegal  and  immMal,  might,  I  presume, 
.  *^  be  rejected  in  any  Court  on  that  ground  alone^^' 
This  Court,  in  acting  on  the  general  principles 
adopted  in  other  courts,  has  held  that  parties  are 
debarred  from  claiming  restitution  by  the  circum- 
stance of  their  becoming  alien  enemies ;  and  thtue 
seems  to  be  no  ground  of  distinction  why  they 
should  not  also  be  debarred  by  an  ofibnoe  of  this 
kiod,  which  has  been  adjudged  to  have  that  eflfeet 
in  the  Prize  Cburt.  It  is  a  common  expression,  f  bit 
parties  are  to  come  into  Court  with  clean  hands  ^ 
biit  here  they  come  into  court  with  hands  stained 
with  blood,  with  die  guilt  of  murder  vduntarily 
inctu*red  in  the  prosecution  of  another  act  in  itself 
scarcely  less  cHminaL  ^ 

Tbey  admitted  that  the  courts  of  one  country 
are  not  ailthorized  to  take  cognizance  of  breaches 
of  the  mere  municipal  law  of  another,  but  con- 
tend^ that  the  present  was  a  case  of  a  very  different 
description ;  for  here  the  Court  proceeds  on  the 
breach  of  a  general  km,  and  only  adverts  to  the 
law  cf  the  particular  country  to  see  whether  it 
aflbrds  any  protection  to  the  offender.!  It  is'most 
reasonable  that  the  slave-dealers  should  be  rt^ 
slteined'  by  foreign  cruizers,  as  well  as  by  thobe  4f 
their  own  oountry,  otherwise  an  abolition  iQ  wbidi 
alUhe  great  powers  c£ Europe  have  joined  might  he 

p  4  rendered 
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'^        rendered  perfectly  illtisory  by  the  ;act  of  the  peU 
tiest  state  in  the  world}   and  peace  in  Europe 


jfecemher  ijtk,  would  ouly  be  tfae  signal  for  war  in  J^rica. 

Lushmgton,  for  theappdlant,  denied  the  IM, 

6tb,  andrthpoBitkms  aisumed  in  the  informatioh. 

and    contended,  that,  in  tinae  of  peace,  an  the 

high  and  open  seas,  where  Great  Britain  does  n6t 

lay  chdm  to  any  peculiar  jurisdiction,  there  exists 

np  right  of  searching  the  ships  of  other  nations. 

The  capture  in  queation^was  made  10  or  12  leagues 

to  the  southward  of  Cape  Mesttradd^  and  at  the 

djitance  of  at  least  190  miles  fit>m  the  peninsula 

4t£.. Sierra  Leaner  which  is  bounded  on  the  north 

by  the  river  Sierm^  on  the  sondi  by  the  river 

Caranumcas^  on  the  east  by  the  river  Bunk^  and 

on  the  west  by  the  ocean.    The  place  of  capture 

was  therefore  as  much  removed  fi-om  the  local 

jurisdiction  of  Great  Britain  as  the  middle  of  tfae 

BalUc8eayOi:Q£ilbQAUaniicOc€(im.  It  was  plf^adfidi 

that  the  Qjueen  Chariotte^  the  captor,  was  enlSlied 

to  seize  vesseb  employied  in  the  slave-trade,  beh^ 

duly  commissioned ;  but  he  denied  the  fact,  that 

she  had  any  commission  for  that  purpose,  or  that 

any  such  commission  could  issue  by  the  general 

law  of  nations,  without  some  express  convention 

for  the  purpose.    The  claim  then  amoyptS^.^^ 

t^s,  that  there  ejusted  a  light  of  search  during 

peace.   K  such  a  right  existed  at  all,  it  must  he 

founded  pn  public  law,  or  upon  express  treaty. 

If  1^9  public  law,  the  right  must   be  shoum 

iveo^ssarily  to   arise    from  some   principle   ad- 

3m^g   «f  no  dispute.    Now,  where  Was   this 

ptideiple  to   be  found?  th^re  was  an  entire  ah^ 

st^pce  of  all  authority  in  the  writers  on  public 

laws 
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.kw»  wd    QQ  instance   canid   be  shpwn  of  the        n, 
^kerciBie  pf  wch.a  right»  fzom  time  tooneiooridl:     ^'  ^"'*' 
this  WHS  amdusive  proof  agaibst  jt9  existence;  i^vwuSiriiih, 
imd  tbere  wa^  not. even  a  claim  advanced  on  behidf       ^^'^* 
jof  Gfreo/  Britain  or  any  other  country*    If  the 
right  wcpre  claimed  by  virtue  of  a  commHan^  that 
Wfoention  must  be  shown.    The  French  nation 
jBight,  if  they  pleased,  concede  to  Great  Britain 
the  right  qf  searching  their  ships  any  is^sb/^De,  but 
so  important  a  right  could  not  exiat  by  im{di- 
ciatioQ.    It  was  a  right  scarcely  ccmsistent  with 
.^e    i;Qde|>endence   of  tha(t  coyntiy,    and  pould 
pot  fa>e  claJimed  but  in  virtue  of  ei^pii^sa  agr^e^ 
nicpit.     Even  if    it   should  ^be^_exprev1y   ^ti** 
pu^^lnja    treaty  between  Great  Briton  .^nd 
Ttome^  tW  France  would  no  longerjpennit  this 
Vade  to   i5  sul^ects,    no  right  of  seizure  and 
C0nfl6fcp,{iQn  would  tnereby  arise  to  the  j 


nation,  \)^herie  th/e  conditions  of  a  treaty  w^rc 
yiolafiedy  the  law  of  nations  directed  the  mode 
whj^h  p|iould  bef>ursued  i^  order  to  obtain  redieqs, 
without  immediately  resorting  to  force  and  blopd* 
j^ed.  The  first  step  was  application  to  tl^g^YgiJir 
ipent  of  the  j)ffgadiffg  pwty*  ^n^  it  ^jsn  npt  Hptg 
a^tgra Jei^ of  j^MtJyff  \haf r<w»niiiy^ o^H^^f  hflil 
to  YU>Ience  to  obt^n  reparation*  Jt  was  lo^  not 
dy  where  an  injuiy  haa  oeen  receiv^  ccmtiwy 
tp  the  gen0ral.laws  pf  national  but  ewn  in  Msei^ 
iq^rass^y  provided  for  by  tr6al;y.  iGfre^  Brittlki 
bad  ah'^jr  S|trenv^sly  maint^iW  this  prioctpje. 
When  in^l789  c^ftm  -Sfn>#4  Aip«  WWB  s«S5ed  fw 
tOc^aUy  triu^  ^ntrary  to  th«  tjre«ti«»  kfkvtm 
Great  JBl^m  ^  JSi^^  (Sfr^  jSt^MW  ^<^«^ 
fy^9  wDir.  into  the  qtt«*ian  of  rigjht  qntU  «ti 

apdogy 
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t 

The        apology  was  made  for  the  act  of  vibl&ktib  cool* 
uLo^   Slotted,  and  full    reparatioa  made  to  tluMe  who 


iveemferi^  had  been  injured.'    In  thd  hte  treaty  with  the 
'^'^'       United  States  there  wete  certain  stipuktions  as  to 
the  fisheries  y  but  it  could  net  be  maintained  that 
eitiiic^  nation  should  support-  its^  rights  by  capture 
on  the  high  seas*    If  then  this  were  the  true  doe- 
trine,  -even  where  the  oflfence  has  been  committed 
agidnstthe  party  seeking  redress  by  violence  ;  d 
JbtUorif  was  it  where  the  offence  was  committed 
against  third   parties,    with  whom  we  have  no 
alliance  or  treaty?    It  was   impossible  that    so 
strong  a  right  could  exist  to  redress  the  injuries  of 
others,  as  there  might  be  to  avenge  our  own.    Tlie 
right  of  granting  reprisals,  which  those  violent 
acts  in  effect  were,  did  not  exist  where  the  acts 
wese  done  towards  third  parties.    But  the  clearest 
arid  strongest  ai*gument  agiunst  the  existence  of 
this  right  of  seirch    and  confiscation  in  time  of 
peace  arose  from  a  consideration  of  the  exteqt 
to  which,  if  admitted  at  all^  it  feiust  necessarily 
go^    and  '  the    consequences  which    might   and 
would  result  from   it    If  British  ships  had  a 
right  to  examine  French  ships  on  the  high  seas, 
on  the  suspicion  of  Uieir  being  engaged  m  this 
trader  thi^  might  stop,  detain,  and  bring  in  every 
French  ^ship  leaving  a  French  port    The  right 
of  search  would  extend  over  all  the  ocean ;  and 
vice  •  wrsa^   the  whole  mercantile  navy  of  Gre^ 
BfitainmoiAA  be   subjected  .every  where  to  the 
searth  of  Firmce^  Denmark^  Sweden^  and  HoBand\ 
andlkett  how  were  such  cases  to  be  adjudicated? 
li'Qreiit  BritsAn  was  nM  pirepaiied  to  submit  to 
this  d^gtadation,  she  had  no  r^bt  to  inflict  it*  on 

others. 
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odiars.    The  consequences  of  retorting  to  it  upon        t)m 

this  occaaion  had  been  blooddied  and  murder  ;      ^^^*"*" 

nine  lives   had   been  l08t»   and  15  of  the  crew  jhember  isti, 

woonded;  and  these   consequences  wiust  inevi-       '^^^' 

tiiAy  iblkywt  whenever  violence  waf/resorted  to. 

It  was  plain  tfaent  ^t  no  right  of  search  existed, 

mH  even  though  France  might  have  stipulated 

urith  Great  Britain  that  she  would  not  allow  her 

subjects  to  carry  on  the  slave-trade.    If  any  right 

<^  search  were  necessary  for  the.  suppression  of 

the  trade/  it  must   be   arranged   by  c<mvention 

between  the  contracting   parties.    It  could  not 

originate  in    the  act  of  one  alone ;   it  must  be 

under  limitations    and    conditions    as    to  time, 

place,  and  cifcumstances ;   and  the  present  law* 

less-  attempts  at  extirpating  it  by  violence,  could . 

have  no  .other  e£fect  than  that  of  irritating  foreign 

Qttions,  and  protracting  the .  period  of  its  -utter 

extinction.    If,    then,   there  existed  no  right  of 

search  and  detention,  ail  that  had  been  done  wai 

mere  lawless  vidence ;  unjust  ab  Mtio^  and  a  vior 

lotion  of  the  law  of  nations.    The  seizors  were 

^   aggressors,    and   had   committed  an  act  of 

pi*cy.; 

Q^  then  proceeded  to  argue,  that  it  was  not 
possible  to  contend  that  the  alav^^trade  was  piracy, 
on  that  those  who  ei^^aged  in  it  ^  mi^t.  be  de* 
stmyed.at  the  Measure  of  any  nation  which  has 
sMi^ed  it,,  even  though  so  .engaged  against 
tb#.  in  teimd>  regulations  of  their  own  govsmmentt. 
It ^.was;noi. piracy  ^Mther  by.  the  law  of  nadims^  or 
die  law  of  Gwat.  Briiakkj  It  was  .not.  by  the  law 
oft  nations,  becabaeflo  pial^e.it  -so^  itjahust  either^ 
h^ee .  been  so  o<»]stdered  and  treated  in  p'^'^^ 

by 
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LBL^uif.  by  ^  the  civiliwd  Matai.  i&  JStrofir^  or  miMte  w 
■*   ' '  by  virtue  of  a  geiiecal  convention ;  iwbereas,  cm 

^y\^*  the  oontiBry,  it  had  heen  eaixied  cm  by  aM 
nations,  even  by  Graat  Britain  bersel^  miHii 
within  a  few  yeanit  and  was  at  this  mammA 
carried  on  by  Spam  and  Ftn'i^gal,  and  not  mrem 
9t  the  present  hour  psohibited  akogetber  by 
France.  If  it  were  piracy^  Spam  and  Partagti 
could  not  cany  it  <m ;  for  pirates  mi^t  besetsedy 
be  thdy  of  what  nation  they  muy^  Init  the  slave* 
^tsade  was  entirely  difiereat  from  piracy.  Afi 
QSiis  had  a  right  to  seise  pkates,  because  Aef 

re genecsl xobbers»  kosk$  immmi generk^  thesr 

ence  was  not  confined  to  one  nation,  but  mm 

uaivenud.;  and  the  general  law  of  self--pre«emu 

n  gave  a  right  to  all  to  seize  persons  so  oon« 
feting  themselves.  But  in  the  riave4rade^  it 
WM  quite  diflferent.  The  acts  of  injustice  wen 
confined  to  one  deacription  of  persons  with  wbom 
other  ntJaom  had  no  concern ;  and  there  'waa.  no 
possibility  of  the  same  acts  being  practised  againsl 
Graat  Brikmu  The  slave**trade  might  resemble 
the  oonduct  of  the  Algerines\  Uiey  plunder  and 
enslave  other  nations  without  a  cause;  but  tide 
Country  had  never  cmisidered  theas:  as  liable  to 
generf^  detention*  nor  attempted  to  visit  upon 
them  their  outrages  againat  others^  so  long  a» 
dMy  abstained  .firom  attacking  MrMA  sulqects^ 
Tbe  davn^xade  jcould  not  be  consideiedbytifnaaf 
JBmtam^  pmrtical  when  committod  by  foieignen,r 
becausn  it  was  not  pimey  by  ti^  ia^mu  of  tfaia 
oennliy.  Piracy  waa  a  de&aed  crime,  and  4lie»n 
had  beeniaws  emstmg  against  it  fbt  oenifirite;* 
but  neilher  befae  net  sinee  the  tk^tillokm  hsid  any* 


ladiH^oal  bew  pcQoecuted  under  t^^  An        '^^ 

act  bad  Ibeen  pMsod  in  1811^  to  qakf  the  day^     i^^i^m. 


trade  A  oiiimnal  offimc^pontshiible  by  tiw^poftb-  ^^^m^ 

tion^  all  whigh  dearly  demongtrated  that  piracy  it  fiG.VT: 

waa  not   But  evea  if  it  were  piracy,  the  propmt 

bdoBgfa^  to  pirates^  not  taken  piratiei, 

cottfeeaUe  by  a»  MCtoi  piracy  until  CQ«' 

for,  until  conviction,  even  pintes  migbt 

of  thcftf  own  pffoptvty*    Here  these  waa  ^ 

party   bek>ngiag   to   third    partiea^^no'  dav^a; 

neiltier  was  there  any  proceed!]^  aecwcKng  to 

law$  fct  piracy  must  be  tried  according  to  the 

8litat(a^.iB.a;veiy  difiafentforai.    If,  theti,diere 

was  no  right  of  aeardi,  the  xewlbiilcewCs  lawful; 

tail  na  pooilly  ooidd  acis&inMn  it,   under  any 

kw'wbataoe^en 

He:thetipc3oeeeded  to  deny  that  the^  capture  had 
beMniade:witMu  thejufisdiotion'Of  the^eourt'of 
Skrra  Leon^i  and  conttaded  that  that  court  hid 
ao  juriadiction  wdhafeever..  It  had  no  jumdtotmi 
r§tionelooi^  becauae  the  seiwve  waa  made  out  of 
thaliinits  within  which  its  ordinary  jurfadiotieKr 
was  confined:  ncme^  on  aocouni  af  Ife  m^^ 
maUa^  focv  tM  waa  not  tsialde  by  any  municif  al' 
oout  whatsoever:  ZKNtie,  by  reason  of  a$9jf  att  qf 
pmrMmmfdi  for  there  was  fWM  aab^  and  if  there 
war%  it  could  not  be  bindii^  on  feaeignera. 
HMe.waa  not  one  word  in  the, warrant  for  ^ 
poMng  thi$  court,  or  in  the  -paleAt^  whence  a 
diadiaw  osf  juiisdiMlosi;  omM  heidiawn  j  the  fmm 
coqfvaanon  was>  at  an  tend  ibythe  tenqiftaticn  of 
the<»»r);  and  altho!MMoiBje;o£theibans:<4;>sca^ 
m.ikh9  preaaMtipn>eMdiqg  vewi^ria^.  yet  the  Bhi{i 
waafiroseeuted  as  a:for£»iture.    Th&:want  of  ji|ris* 

diction 
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Tfit        diction  WM,  thet^ore,  mainifest  oa  the  i 


15th,  uiqvatr^M  coram  turn  Judice.  In  the  first  faistattce, 
'^'^^  the  witnesses  were  examined  on  prize  intenroga* 
tories,  then  cross-examined  fcwa  voce ;  next  an 
information  was  filed,  then  a  monitioA  issued,  and 
then  the  witnesses  were  examined  again  on  fresh 
interrogatories;  the  proceeding  was  therefore^ 
neither  according  to  tike  law  of  nations,  nor  to 
the  civil  law,  nor  to  the  comn&on  law ;  the  party 
proceeded  against  had  no  legal  means  of  defimce ; 
and  was  therefore  entitled  to  have  the  sentence 
8M0n>a45-  annulled  with  costs  and  damages,  acoardhn^to 
the  precedent  of  the  Fabiui. 

He  then  adverted  to  IJie  position  tiMt  liie  vesael 
belonged  to  French  subjects  or  otben,  and  waft 
fitted  out  for  the  purpose  <^  carrying  on  the  slave- 
tirade,  after  it  had  been  alx^shed  bj  the  Internal 
laws  of  Framie^  and  by  the  treaty  between  this 
country  and  France ;  and  was  therefore  condemn** 
able.  That  the  property  belonged  to  French 
sidbiyects,  he  obswved,  was  fiilly  admitted :  a  pos» 
sessoryright  was  quale  a  sufficieM  prtxif  of  property 
in  a  municipal  court,  but  here  there  was  otfuftr 
proof.  The  ship  belonged  to  Teychaire  and  Be 
Chapti ;  so  also  the  cargo,  except  that  the  master 
had  an  interest  to  the  eistent  of  8,000  doUars, 
There  was  the  JFVvtteA  register  ob  board  in'  th^ 
name  of  Te^hcire  ;  the  paaiiport ;  and  the  eteir*- 
ance  from  the  cuttoni-house  at  Martimque.  There 
was  also  tlie  evidence  df  the  master  in  preparatory, 
and  of  all  the  other  witnesses,  as  to  DeXSha^tf 
being  the  oih^r ;  and  there  was  nothiaglo  con* 
tradict  this  testimony,  or  to  «he^  that  the  pro- 
perty 
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pert?  belo^iged  <MJb6Fwise ;   no  avermefit  even  of 

iht  j^cciperty  heiifg  BrUiah.    With  r^pect  to  the 

venel  beipg  fitted  r  out  for  carr;^  on  th^^slave-  i^iuno^i^t 

trade,  he  did  qot  mean  to.deby  that  die  was  adapted 

foe  tjiat  purpose;  but^ th^^  wa^  no  eiddrace  to  shew 

ttu|t  that  was  thfi  x^ertain  object, of  the, voyage; 

andt  adwitiQg.to  the.evidca^^e^  he  contended  ihat 

the  slave-tfade  was  a  contingent  object  of  the 

voyage,  and  no  n^qre. 

He  then  proceeded  to  contend,  that  the  tpide 
was,  not  abolished  by  the  internal  la^^  of  iFVamse, 
though,  by  treaty  it  was  ^igreed  that  it  should  be . 
so.   Btfcnqparte^  during  his  short  possesoion  of  tjhe 
government  after  his  return  fromJS/fta,  abolished  .^pp*(^') 
th^,  s^ve-trade,  aqd  referred  the  fmnishoient  of 
any  violation  of  his  decree  to  the  French  tribunals; 

.  On  the  S^ih  Jubf  ll^iSf  Lord  CasUer^agh\9Tet»  App.(H.) 
to  M*  de  TaUeyrandf  urging  that  the  ^  slitve-ttrade  > 
should  not  be  revived,  and  questioning  whethw 
by  the  law  of  France  it  had  not  been  abolished. 
TqUeyrofid  in  repty,  by  letter  dated  Ju^  30th. 
181^,  stated,  that  the  edict  oi  Bwmaparte  was  a^App.(i) 
noUJity^  but  thal^  the  King  ,had  issued  directions . 
fpr,  the  traffic  to  cease  from  the  present  time  every, 
whereL  and  foir  ever.    By  the  additional  article  to 
the  definitive  treaQr,  dated  ^ot;ie97tfer  SOth,  18 15^  App.(N.) 
it  was  i:ecited  that  France  had  abolished  the  slave* 
tnide^.  and   that  she  would .  with  Great  Britain 
copq«rt  measureB  for  its  entire  abolition^  by  all 
nations- •...'-  .■;  .  '^-      r  .  .■.  r  ^     -  ^  ' 

On.tfie  Itfth  aiJamuiry  I&17;  Sk Char hs Stuart  ^^(^0 
WK|itl%«D4Tequest9d  a  copy  of  all  :orders,  &e.  re-: 
hSig  to.ithe  abolition  of  the  French  slave-trade  •^ 
mA  out.  ik»: ^th^  .of  Jmmar^)  I8I7,: lie'  f e<^ved  ^  an '  ah»,  (q.) 

^'—^  answer. 
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^  answer,  endduAg  an  ordinance  dated  the  8th  of 

Lt  Louis.  JanuOTy  1817.    It  was  therefore  quite  dear,  that, 

Dttxmker  15th,  ^P  *^  JvnuoTy  IBI7,  thcTe  Witts  no  public  ordinance 

'S'7.    '  of  the  jPVvncrAf  King  prohibiting  this  trade ;'  for  if 

App.  (R.)  ^^^^  j^  l^j^  Cl^fe^  5/iMTf  mult  have  known  it, 

nor  any  ordinance  at  all ;   for  if  there  had,  SKr 
OiiBrles  Stuarfs  note  must  have  cafied 'it  fcrdi ; 
and  tiie  FrMch   goveHnnent  miist    have  b6en 
anxious  to  produce  it  as  a  proof  of  thisir  good 
faith.    In  thd  note  it  was  spoken  of  ss  Ad  ordi* 
nance,  which  negatived  the  existence  of  any  pni- 
ceding  ordinance.     There  could  be  n6  doufit, 
therefore,  that  the  tnide  had  not  prii^dusly  beeh 
abolished  by  any  decree  whattbeier.    The  ordl^ 
nance  itsdf  did  not  abdKsh  it  'totally/ bili^  merely 
aboUriied  the  introduction  of  islaves  into  the  Frenek 
edli»nie«( ;  and  thbn  it  reserved  to  the  -Frentk  tri* 
Imnals  fli^  r^ht  of  adjudj^g  the  cases  by  thei)^ 
own  kw:    The  ckse  theHi  came' td  this-^^ai  the 
slaive-trade  was   not  aboli^ed    by  Buofmpdrt^s' 
decree  after  the  restoration  of  the  King;  that  iJie^ 
BritS$h  government  had  not  been  able'  to  extract 
My  ohlmanee:  ]^ot  to  January  1817 ;  that  none 
^d  eldst :   and  therefore  that  a  slave  adventure 
wris  lawfol  prior  to  1617,  and  was  90  stiH  sub  modb^ 
and  tHable  only  in\FVYi»to^ ;  aiid  all  presumption 
in  favour  of  the  eltistence  bf  orders  in  conformity 
to  sfipidations  Xvas  done  awa^  by  the  letter  of  Sir 
Obrfa^Steor;  and  it§  answer.    Witii  respect  to- 
the  point  that  the  vessd  had  bargained  for  twdvcf  * 
slaves,  arid  woidd  have  t^ikenthtai  on  b^iatd  if  ^t 
pievenfied  by  thii  capture,  he  contended  tbai  CU^ 
fact  was  n6t  'Buficieady  proved ;  he  objected  to 
th«  l^paUtyof  Min^lof  the  depositionap  aikl  atgiied 

that 
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that  the  fact  was  negatived  in  others ;  that  it  wad         The 
quite   improbable  that  twelve   slaves  should  be  ' 


taken  on  board  to  superintend  others;  and  that  December isth, 
the  vessel  not  having  been  taken  in  delicto^  no  *  '^' 
offence  was  consummated,  nor  was  there  any 
offence  against  the  laws  of  France.  Upon  all 
these  considerations,  he  submitted,  that  the  de- 
cision of  the  court  below  must  be  reversed,  and 
the  ship  restored  with  costs  and  damages. 

Dodson^  on  the  same  side,  contended,  that  the 
ship  liad  been  illegally  taken,  because  the  cruizer 
by  which  she  had  been  seized,  was  not  duly  autho- 
rized to  capture  foreign  vessels.  No  commission 
had  been  produced ,  and  it  wa»  not  very  probable 
that  there  was  any  such  in  existence;  since  the  5«g.j.c.ij. 
statute  enabling  governors  of  colonies  to  authorize 
persons  to  seize  and  prosecute  ships  engaged  in 
the  slave-trade  was  the  law  of  this  country  only, 
and  was  strictly  confined  to  British  isubjects,  or  to 
persons  resident  within  British  dominions. 

He  then  laid  it  down  as  a  primary  and  funda- 
mental  rule  of  the  law  of^  nations,  that  the  ri^t 
10  visit  ancTsearcfiforeign  ships  on  the  open  sea  doj^ 
not  exist  nTtime  of  peace ;  and  this  position  he  pro- 
ceeaed  to  establish  upon  tlie  three '  grounds  of 
reasouy  authority,  and  practice. 

During  the  existence  of  w{ir  neutral  vessels 
might  be  engaged  in  the  conveyance  of  enemy's 
property,. or  of  articles  contraband  of  war,  calcu^ 
lated  to  strengthen  the  military  resources  of  the 
enemy.  The  duty  of  self-protection  gave  all 
bel%erent  states  a  right  to  secure  themselves 
fropi  the  injurious  effects  of  such  practices,  and 

VOL.  n.  Q  such 
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Lilt^  s      ^^^  security  could  only  be  obtained  by  visitation 
—    and  search.     This^  therefore^ was  a  right  founded 


'^'^sT  '^'*^'   ^"  necessity,  but  by  that  necessity  it  was  also  to 

be  stiicUy  limited.^  Now  it  was  obvious  that 
during  peace  no  such  danger  could  exist :  visita- 
tion and  search  was  not  required  for  any  purposes 
of  self-protection,  and  ^consequently^  the  practice 
had  no  longer  a  just  and  lawful  foundation. 
During  peace  no  state  was  privileged  to  appro* 
priate  to  itself  the  maiii  ~bcean,  or  to  interdict  the 
free  and  uniritemipted  use~df  IVtojlle  commemat 
marine  br"otner  countries.  If  Great  Britain  had 
a  right  to  search  foreign  ships,Toreign  ships  woulj 
^  m  their  tiirn  have  a  right  to  searrh  tlipse  of  (^eat 
Britain  f  for  the  rights  of  all  countries  must  in 
is  respect  be  equal.  Great  Britain  had  no  ex- 
clusive  rights  upon  the  ocean ;  none  which  did 
not  equally  belong  to  all  other  nations.  The 
empire  of  tlie  seas^  in  the  modern  acceptation  of 
the  term,  does  not  imply  any  exclusive  legal  pri- 
vileges ;  and  the  only  meaning  that  can  justly  be 
assigned  to  it  is,  that  in  time  of  war  the  nation 
possessing  it  has  a  perfect  mastery  over  the  fleets 
of  the  enemy,  and  can  secure  to  itself  all  the  im- 
portant advantages  arising  from  such  a  superiority; 
but  in  time  of  peace  it  conferred  no  peculiar  pri- 
vilege. If  the  right  of  visitation  and  search  be- 
longed to  Great  Britain^  it  must  equally  belong  to 
Frunccy  and  to  all  other  nations.  They  must  all, 
even  the  pettiest  state,  have  the  liberty  of  stop, 
ping  everywhere  rfo,r  if  any  where^  then  every 
wKere)  Jir^fL^ff-  vpiJ^splq ;  and  how  could  Great 
Britain  endnrp,  thjg  ?  jf  then  she  was  not  prepared 
to  submit  to  such  treatment  from  others  towards 

herself. 


HlGii  COURT  OF  ADMIRALTY.  227 

herself,  she  must  forbear  to  exact  submission  from         The 
them  ;  for  it  was  with  nations  as  with  individuals,       ' 


they  must  learn  not  to  do  to  others^hat  they  would  jkeember  ijtii, 
not  suffer  to  be  done  to  themselves.  It  had  been  *  '^' 
asked,  whether  peace  in  Europe  was  to  become  the 
signal  for  war  in  Africa  ?  and  asserted  that  it  must 
become  so,  if  slave-traders  were  to  be  restrained 
only  by  the  cruiaers  of  their  own  nation ;  but  what 
course  of  conduct  was  so  likely  to  lead  to  war  and 
violence,  as  that  of  endeavouring  to  enforce  the 
claim  of  visitation  and  search  against  the  vessels 
of  foreign  and  independent  states  ?  The  conse- 
quences must  naturally  and  necessarily  be,  what 
they  had  been  in  the  present  instance,  the  loss  of 
lives,  and  the  destruction  of  property  ;  and  it  was 
impossible  to  foresee  to  what  an  extent  these  con- 
sequences might  go,  or  what  mischiefs  might  not 
be  produced  by  them.  If  there  existed  a  right  to 
bring  in  any  one  ship,  thei)  there  must  be  the  same 
right  to  bring  in  all,  and  at  all  times  $  independent 
nations  would  be  irritated,  and  wars  and  tumult 
would-  be  produced  and  perpetuated  throughout 
the  world.  ^ 

With  respect  to  the  ai^thorities  upon  which  .the 
rigHt  of  visitation  and  search  would  require  to  be- 

le  observed,  that  such  a  right  in  Jime 
of  peace  "had  never  "been  asserted  by  anylvriter  on 
""■^  '  "^    lations.     None  of  them  went  further 


lan  to  assert  that  a  belligerent  might  lawfully 
search  foreign  ships,  and  their  silence  on  the  subject 
of  this  right,  during  peace,  was  almost  conclusive 
against  its  existence.  On  the  other  hand,  nu- 
merous passages  are  to  be  found  in  writers  of  the 
greatest  celebrity,  from  which  the  contrary  doc- 

Q  2  trine 
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The         trine  is  fairly  to  be  inferred.    The  right  of  navi- 
LiLoois.     gating  the  ocean  freely  and  without  molestation^ 


Dtcember  x5th,  ^  asseited  eveiy  where,  in  every  page  of  the  best 
*^'7-  authors,  such  as  Or  otitis j  fVellwood,  VatteU  Vas^ 
quiuSf  Sfc. ;  quotations  almost  innumerable  might  be 
made  to  this  effect ;  but  the  principle  was  so  clear 
that  it  was  scarcely  necessary,  or  indeed  proper,  to 
trouble  the  Court  with  authorities  in  support  of  it 
Adverting  to  the  practice  of  nations  as  sanc- 
tioning or  disavowing  the  right  in  question,  he 
observed,  that  the  Portugnese^  at  the  time  of  their 
great  power  in  the  East  IndieSj  wished  to  exclude 
all  other  European  nations  from  any  commerce 
with  that  portion  of  the  globe,  and  claimed  the 
right  of  detaining  ships  engaged  in  such  commerce. 

B.  «.ch.a,f.44*  This,  which  Vattel  calls  *^  a  pretension  no  less 

"  iniquitous  than  chimerical,**  was  made  a  jest  of 
by  the  nations  whose  commerce  was  interdicted, 
and  they  agreed  to  look  upon  any  acts  of  violence 
committed  in  support  of  it,  as  just  causes  of  war. 
The  answer  of  Queen  Elizabeth  (anno  1582)  to 
fHe^SpflwS^~anibassadbr  upon  a'  similar  occasion, 
was  express  upon  this  p"bint ;  slie_stata 

vidcc«ndcn.     «c  that  her  subjccts  had  a  right  freely  to  navigate 

•♦  the  vm,  ocean,  SlWe  the  use  of  theairand  ol 


^  the  sea  was  common  to  all.**  In  17S7>  Spain 
again  claimed  the  right  of  searching  British  ships 
in  the  American  seas  ;  but  this  asserted  right  was 
again  expressly  denied  by  Great  Britain^  and  the 
conduct  ofSpainj  in  this  respect,  was  termed  by 
Mr.  Pitt  (afterwards  Lord  Chatham)  "  an  usurpa- 
"  tion,  an  inhiunan  tyranny  claimed  and  exercised 
"  over    the  American  seas.**      It   occasioned    a 

general  indignation  throughout  the  kingdom,  and 

S  an 
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an  instant   demand  for  redress.      Spairtj  in  con-         The 
sequence  of  the  remonstrances  addressed   to  its 


government,  stipulated  to  make  good  the  losses  i)tfc«ii&#r  15th, 
sustained  by  British  subjects,  which  stipulation  *  '^' 
implies  an  admission  that  she  had  done  wrong. 
On  non-payment  of  the  remuneration  agreed 
upon,  orders  for  reprisals  were  issued  by  Great 
Britain^  and  these  were  followed  by  the  war  which 
terminated  in  the  peace  of  Aix-la-Chapelle  in  1748. 
In  confirmation  of  this  statement,  he  read  several 
extracts  from  the  addresses  of  the  Lords  and 
Commons,  His  Majesty's  answers,  and  other  offi- 
cial documents.  He  then  referred  to  the  case  of 
the  British  ships  captured  at  Nootka  Sound  in 
1789,  which  he  observed  was  nearly  similar. 
There,  a  demand  was  immediately  made  by  Great 
Britain  for  adequate  satisfaction,  and  the  restitu- 
tion of  the  captured  vessels,  accompanied  by  a 
refusal  to  enter  upon  any  discussion  whatever 
until  that  demand  had  been  complied  with.  A 
similar  claim,  lately  made  on  the  part  of  Sweden^ 
had  been  strenuously  and  successfully  resisted  by 
Great  Britain. 

If  then  the  right  of  search  does  not  exist  under 
\hQ  general  law  of  nations^  is  it  founded  on  any 
treaty  between  this  country  andJFVflwce  as  appli- 
cable to  the  slave-trade  in  particular?  No. — 
France  was  asked  to  make  such  a  treaty,  and 
gave  a  decided  negative  to  the  proposal.  This 
appears  from  the  papers  submitted,  in  April  1815, 
by  order  of  the  Prince  Regent  to  the  House  of 
Commons,  on  the  subject  of  the  application  of 
the  British  government  to  that  oi  France j  for  the 
abolition  of  the  slave-trade,  and  particularly  from 

Q  3  the 
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The        the  letter  of  Lord  Castlereaghj  6th  August  18 1*, 
^'  ^^""'     to  the  Duke  of  Wellington^  and  the  consequent 


Deecmhtr  15th,  coiTespondence   between  his  Grace  and  Prince 
'^*7"        Talleyrand  and  M.  de  Jaucourt.     The  Duke    of 

App.  (BO  k  (C)  Wellington^  on  communicating  to  Lord  Castlereagh 

what  had  passed,  states,  that  the  proposal  of  a 

App.  (D.)         reciprocal  right  of  search  in  the  African  seas  was 

so  disagreeable  to  the  French  government  and 
nation,  "  that  there  was  no  chance  qf  succeeding  in 
**  getting  it  adoptedJ*  Afterwards  the  matter  was 
again  taken  up  in  the  congress  of  Vienna^  with  a 
result  quite  as  unsatisfactory ;  for  in  one  of  the 
conferences  there  held,  the  French  minister  ex- 

App.  (»0         pressly  declared  that  "  he  could  admit  no  other 

**  maritime  police  than  that  which  every  power  ex* 
"  ercised  over  its  own  vessels,*'  It  is  clear  there- 
fore that  neither  by  the  general  law  of  nations, 
ndr  by  a  particular  convention  J^etween  the  two 
states,  does  the  right  of  visitation  and  search  exist. 
Eveij  2*  the  two  countries  had  reciprocally  agreed 
to^rohibit  the  slave-trade,  and  to  permit  the  right 
of  search,  a  refusal  to  abide  by  this  agreement  by 
the  subjects  of  one  of  them,  would  not  justify  the 
other  in  immediately  resorting  to  the  measure  of 
capturing  their  ships.  The  first  step  to  be  takeiv 
in  case  of  breach  of  the  treaty  would  be  remon- 
strance by  the  offended  party ;  and  if  that  was  dis- 
regarded, then,  but  not  before,  reprisals  might 
issue.  This  was  the  utmost  that  could  be  done 
by  the  law  of  nations,  if  it  was  our  own  interest 
that  had  been  affected ;  d  fortiori  where  the  injury 
of  which  we  had  to  complain  was  directed  against 
the  interests  of  a  third  party,  namely,  the  natives 

of  AJrica. 

It 
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It  is  charged  in  the  information  that  this  ship         The 
was  taken  within  the  jurisdiction  of  the  Vice-     ^^  ^°'^"' 


Admiralty  Court  at  Sierra  Leone  ;  but  this  is  not  December  15th, 
made  out  in  proof;    on  the  contrary  it  appears,         *^*^' 
from  all   the  evidence    in   the    cause,   that  the 
capture  was  effected  ten  or  twelve  leagues  to  the 
southward  of  Cape  Mesurada^  which  is  at  a  great 
distance^  from  the  limits  of  the  colony,  as  settled 
by  act  of  parliament    There  is  no  pretence  for  «ig.3.c.55. 
saying  that  the  original  and  ordinary  commission  '*  ^^' 
of  the  Judge  would  give  him  jurisdiction  beyond 
those  limits,  nor  has  there  been  any  subsequent 
extension   of  the  jurisdiction  of  that  particular 
court.     The  act  for  the  abolition  of  the  slave-trade  47  g.  3.  c.  |6. 
gives-  no  such  jurisdiction,  at  leas^  so  far  as  the 
subjects  of  foreign  states  not  engaged  in  hostilities 
with  this  country  are  concerned,  for  one  part  of  it 
applies  only  to  the  property  of  British  subjects, 
and  to  persons,  resident  within  British  dominions, 
and  the  remaining  part  to  slaves  taken  as  prize 
during  war.    The  only  other  statute  which  extends  49  g.  j.<.*07. 
the  jurisdiction   of   Vice- Admiralty  Courts   was 
passed  for  the  purposes  of  the  revenue  laws,  and 
is  expressly  confined  to  Courts  in  America.     The 
capture  therefore  was  made  neither  within  the 
limits  of  the  colony,  nor  the  jurisdiction  of  the 
Court  at  Sierra  Leone.    The  whole  transaction 
was  coram  mm  judicCf  and  the  proceedings  alto- 
gether a  nullity. 

It  has  been  said,  that  the  claimants  come  into 
Court  with  hands  stained  with  blood;  but  that 
stain  rests  on  the  captors  who  attacked,  and  not 
on  the  claimants  who  defended  themselves.  •  As 
there  existed  no  right  of  search,  all  that  the  cap- 

q4  tors 
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The         tors  have  done  is  lawless  violence ;  they  were  the 
°"*'*     aggressors  in  violation  of  the  law  of  nations,  and 


December  ijth,  all  the  evil  that  has  followed  must  be  attributed  to 
'  '^'        them. 

It  has  been  argued,  that  the  party  being  brought 
into  Court,  whether  rightly  or  not,  cannot  receive 
restitution  because  he  is  in  delicto.  But  if  some 
Courts  may  act  upon  the  principle  of  refusing 
restitution  on  this  ground,  it  is  by  no  means  clear 
that  all  Courts  are  possessed  of  the  same  power. 
It  may  be  different  in  the  Instance  Court  of  Admi- 
miralty  from  what  it  is  in  the  Prize  Court.  But 
what  is  the  delictum  here  ?  In  the  information  it 
is  charged  to  be  piracy ;  but  it  has  been  demon- 
strated by  Dr.  Lushington  not  to  come  w^ithin 
any  legal  definition  of  that  offence.  Then  it  is 
said,  if  not  an  offence  against  the  law  of  nations, 
it  is  an  offence  against  the  internal  laws  oi France -j 
but  are  the  municipal  Courts  of  one  country, 
armed  witli  authority,  to  notice  offences  against 
the  internal  law  of  another  country?-  How  can 
the  French  law  give  jurisdiction   to  an  English 

App.  (o.)  Court  sitting  at  Sierra  Leone  ?     Both  the  decree 

of  the  usurper  (which  the  present  French  govern- 
ment holds  to  be  null)  anjl  the  ordinance  of  the 
King,  which  purports  to  be  dated  on  the  8th  of 

App.(R.)         January  1817,  provide  that  offences  by  French 

subjects  shall  be  tried  in  French  Courts.  They 
direct,  likewise,  the  mode  in  which  the  penal- 
ties  shall  be  applied;  and  how  is  it  possible 
that  a  British  Court  sitting  at  Sierra  Leone  can 
apply  the   forfeitures  as   directed  by  the  French 

Having 


HIGH  COURT  OF  ADMIRALTY.  233 

Having  in  the  next  place  noticed  the  irregu-*         The 
laxity  with  which  the  cause  had  been  conducted     ^*  ^^°"- 
in  the  Court  below,  he  proceeded  to  contend,  neeember  15th. 
that  no  sufficient  proof  had  been  produced  that        **^7- 
any  French  law  prohibiting  the  slave-trade  was  in 
force  when  the  present  transaction  commenced. 
The  ordinance  of  the  8th  January  181 7  being  App.  (r.) 
posterior  in  point  of  date,  could  have  no  bearing 
upon  it#     The  decree  of  the  usurper  was  con-  App.  (o.) 
sidered  by  the  legitimate  government,  then  re- 
stored, to  be  null  and  void,  and  could  therefore 
have  no  operation.     The  treaty  of  the  20th  No-  App.  (n.) 
vember  1815,  though  containing  an  assertion  that 
the  slave-trade  was  abolished  in  France^  did  not 
purport  to  be  iu  itself  a  law  forbidding  French 
subjects  to  engage  in  the  traffic  ;  and  even  if  that 
treaty  could   be   considered  as  amounting  to   a 
prohibitory  law  on  the  subject,  it  was  not  known 
at  Martinique  when    the    present  voyage    com- 
menced, and  consequently  was  not  binding  on  the 
subjects  of  the  French  crown  resident  within  that 
part  of  its  dominions.     The  declaration  contained  App.  (i.) 
in  the  French  Minister's  letter  (30th  July  1815), 
that  the  King  of  France  had   issued  directions 
that  the  traffic  in  slaves  should  cease  throughout 
his  dominions,  could  not  in  itself  be  considered  as 
conclusive  evidence  of  the  French  law,  much  less 
as  the  law  itself.     Non  constat  y^hsA  became  of 
those  directions,  or  to  whom  they  were  addressed. 
Certainly  it  is  not  in  proof,  either  that  the  direc- 
tions themselves,  or  any  law  or  ordinance  resulting 
from  them,  have  been  duly  promulgated  within 
the  French  domini6ns.     It  is  said,  however,  that 
this  assertion  of  the  French  Minister  respecting 

the 
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The        the  directions  issued  for  the  abolition  of  the  traffic, 
'  coupled  with  the  recital  in  the  treaty  to  the  same 


i>ecember  ijth,  cffcct,  is  at  least  presumptivc  cvidcnce  of  the  French 

^  ^^'       law,  and  throws  on  the  claimant  the  burthen  of 

proving  it  to  be  otherwise  ;  but  the  weight  of  this 

burthen  is  entirely  removed  by  the  production  of 

App.(R.)         the  ordinance  of  the  8th  January  1817,  which,  in 

answer  to  an  application  from  the  British  Minister 
for  ordinances,  laws,  &c.  is  produced  as  the  ordi- 
nance, and  which  must  therefore  be  considered  as 
the  only  /tztt;  which  had  been  passed  on  this  subject. 
If  any  previous  laws  or  ordinances  had  been  in 
existence,  they  must  have  been  produced  when  so 
demanded.  It  was  clear  therefore,  that  no  such 
laws  or  ordinances  had  been  passed  by  the  French 
government  until  after  this  transaction  had  taken 
place,  and  consequently  that  no  offence  had  been 
committed  against  the  laws  of  France. 

TfieKing*s  Advocate  and  Adams  in  reply  admitted 
the  proposition  to  be  true  generally j  that  the  right 
of  visitation  and  search  does  not  exist  in  time  of 
peace,  but  denied  it  to  be  so  universally.     Occa- 
sions, they  said,  may  and  must  arise  at  a  period 
when  no  hostilities  exist,  in  which  an  exercise  of 
this  power  would  be  justifiable,  and  instanced  the 
case  of  a  foreign    ship   exporting  goods  from  a 
British  colony  contrary  to  the  provisions  of  the 
navigation  laws.     A  vessel  which  has  been  guilty 
of  so  serious  an  offence  against  the  laws  of  this 
country  may  be  visited  at  sea  by  a  British  cruizer, 
and  brought  before  a  British  tribunal  for  legal  ad- 
judication.     The  rule  of  law,  therefore,  which 
has  been  contended  for  on  behalf  of  the  appellant, 
cannot  be  maintained  as  an  universal  proposition, 

but 
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but  is  subject  to  exceptions,  and  within  those  ex- 

ceptions  must  be  included  the  present  transaction,     le  louu. 

which  is  a  transgression  not  only  of  municipal  law  1  T 

!,,.,•  n     t  i-i/»  .  mt  December  15111. 

but  Lkewise  of  the  general  law  of  nations.  That  1817. 
the  property  of  parties  so  offending  should  be  liable 
I  to  seizure  and  confiscation  is  not  a  novel  doctrine 
now  for  the  first  time  attempted  to  be  introduced 
into  the  code  of  the  law  of  nations.  Even  at  so 
distant  a  period  of  time  as  that  in  which  the  laws  of 
Okron  were  framed,  it  was  permitted  to  seize  the  g^^^j^  ^-, 
property  of  all  persons  enemies  to  the  holy  catho- 
lic faith  in  the  same  manner  as  that  belonging  to 
pirates.  Piracy,  therefore,  was  not,  as  has  been 
contended,  the  sole  ground  of  seizure  in  time  of 
peace.  The  enemies  of  the  holy  catholic  faith  were 
in  those  days  not  deemed  within  the  pale  of  the  law 
of  nations,  and  therefore  their  property  was  liable 
to  seizure  wherever  it  might  be  found.  In  what* 
ever  light  the  slave-trade  may  have  been  viewed  in 
fonner  times,  it  must  no  longer  be  deemed  within 
the  protection  of  the  law  of  nations,  especially 
since  the  declaration  signed  by  the  ministers  of  the 
different  European  powers  assembled  in  congress  at 
Vienna^  that  the  trade  was  repugnant  to  the  prhu 
cipks  of  humanity  and  of  universal  morality.  From 
that  period  at  least,  a  traffic  in  slaves  must  be  con* 
sidered  a  crimen  and  it  is  the  right  and  duty  of  every 
nation  to  prevent  the  commission  of  criiiie.  A  party 
who  becomes  an  alien  enemy,  though  guilty  of  no 
personal  turpitude,  is  debarred  from  demanding 
restitution  of  his  property  in  a  court  of  justice  j  d 
fortiori^  therefore,  should  a  person  who  embarks 
in  a  trade  stigmatized  as  this  has  been^  and  de-* 
nounced  as  a  crime  by  authority  of  so  high  a 

nature. 


^6  CASES  DETERMINED  IN  THE 

The        nature.     Upon  the  whole,  they  submitted,  that  the 
^'  ^'^""'     vessel  having  illegally  resisted  the  visitation  and 


December  15th,  seaTch  of  those  who  were  duly  authorized  to  enquire 
*^*^'  into  her  voyage  and  its  objects,  and  having  been 
engaged  in  a  traffic  prohibited  by  the  laws  of  her 
own  country,  and  contrary  to  the  general  laws  of 
humanity  and  justice,  ought  not  to  be  restored  to 
the  claimant. 

App.(s.)  After  the  argument  had"  been  closed,  the  com- 

mission  of  the  captor  was  brought  in.  It  was 
granted  by  the  governor  of  Sierra  Leone  under  the 

jiG.3.c.»3.  statute,  and  authorized  the  captor  to  seize  and  pro- 
secute ships,  &c.  liable  to  forfeiture  for  any  oflfence 
committed  against  the  said  act,  or  any  other  act 
of  parliament  passed  for  the  abolition  of  the  slave- 
trade,  and  found  upon  or  near  the  coast  of  Africa^ 
&c.  or  within  the  limits  of  any  of  the  colonies, 
settlements,  forts,  or  factories  thereof. 

Judgment. 
Sir  William  Scott. — ^This  ship  was  taken  off  Cope 
Mesurada^  on  the  coast  of  Africaj  on  the  11th  of 
March  1816,  by  an  English  colonial  armed  vessel, 
after  a  severe  engagement,  which  followed  an 
attempt  to  escape. — The  Court  has  found  occasion 
to  lament,  that  the  particulars  of  this  melancholy 
transaction  are  not  more  circumstantially  brought 
to  its  notice ;  for  in  the  mass  of  matter  with  which 
these  proceedings  are  clogged,  (matter  which  can 
have  no  application  whatever  to  any  question  that 
could  possibly  be  expected  to  arise  in  the  case),  no 
information  is  distinctly  conveyed  to  the  Court, 
what  preliminaries  led  to  this  iinfortunate  conflict ; 

in 
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in  which  no  fewer  than  twelve  lives  were  lost  on        ^j,^ 
the  British  side,  and  three  on  the  other,   and  in     l*  ^''"• 
which  several  persons  on  both  sides  were  wounded,  j^^^ter  jjth. 
The  Court  is  left  to  infer,  from  the  general  course  of        *8i7. 
the  transaction,  that  it  originated  in  a  depiand  to 
visit  and  search  the  vessel,  on  a  suspicion  of  her 
being  a  slave-trader^  and  in  a  resistance  to  that  de* 
mand ;  the  demands  and  the  resistance  being  main- 
tained to  the  length  of  producing  the  calamitous 
event  which  I  have  described. 

The  ship  seized  was  in  appearance  and  in  fact  a 
French  ship^  admitted  both  in  the  plea  and  in  the 
argument  to  be  so  unquestionably ^  owned  and  navi- 
gated by  Frenchmen^  originally  indeed  built  in 
America^  and  having  been  for  a  short  time  in  British 
possession,  which  had  ceased.  She  is  immediately 
proceeded  against  in  the  vice-admiralty  court  at 
Sierra  Leone  (whither  she  had  been  carried),  as  a 
French  ship  violating  French  law  by  the  intention 
of  pi^rchasing  slaves  for  the  purpose  of  carrying 
them  to  her  port  in  Martinique.  There  are  some 
words  in  the  libel  which  certainly  can  have  no 
consistent  meaning  in  the  sentence  in  which  they 
stand,  but  which,  if  they  have  any  meaning  at  all, 
seem  to  intimate  vaguely  and  unintelligibly  an 
ownership  somewhere  else  than  in  French  subjects 
Nothing,  however,  appears  that  at  all  excites  a  sus- 
picion that  she  is  not  what  she  is  treated  as  being 
both  by  the  parties  and  by  the  court,  a  French 
ship.  For  the  mere  circumstance  of  her  having 
had  Efiglish  as  well  as  other  colours  on  board,  can- 
not, in  the  known  practice  of  merchant  vessels, 
excite  any  such  suspicion.  After  the  admission 
which  has  been  made,  that  she  had  a  contingent  in- 
tention 
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The        tention.  at  least  of  trading  in  slaves,  as  well  as  other 
lk  LauiB.      commodities,  if  a  convenient  opportunity  should 


X}ecember  15th,  oflfer,  I  feel  it  ttot  requisite  to  enter  into  the  detail 
**'^'  of  the  many  circumstances  which  compel  that  ad- 
mission. The  number  of  iron  manacles  on  board, 
the  construction  of  the  platforms,  the  magnitude 
of  the  coppers,  the  quantity  and  quality  of  the 
provisions  in  store,  the  negociations  with  the  na- 
tives at  Mesurada^  the  mysterious  passages  which 
occur  in  the  correspondence  between  the  owners, 
all  tend  one  way,  to  shew  a  contingent,  or  rather 
a  predominant  intention  so  to  trade  ;  and  this  be- 
ing admitted,  the  court  will  not  deem  itself  guilty 
of  any  injustice  in  holding  that  the  legal  question 
is  the  same  as  if  the  intention  were  single  and  ab- 
solute ;  for  1  have  little  doubt  but  that  the  con- 
tingency  would  have  happened,  and  the  oppor- 
tunity would  have  offered,  and  would  have  been 
used. 

At  Sierra  proceedings  were  commenced,  which 
led  to  the  first  condemnation  of  the  ship  and  cargo. 
Much  argument  has  been  employed  to  controvert 
the  jurisdiction  of  the  court  upon  the  point  of 
locality,  which  I  do  not  thi^k  it  necessary  to  ex- 
amine for  the  determination  of  the  present  cause* 
I  will  suppose  the  jurisdiction  to  be  duly  founded, 
as  far  as  the  matter  of  locality  is  concerned,  and 
consider  only  whether  the  sentence  can   be  sus- 
tained^  giving  the  authority  which  pronounced  it 
the  benefit  of  a  supposed  indisputable  jurisdiction. 
No  SHtiih  act        At  the  outset  of  the  proceedings  the  seizor  de- 
wromm^ron     scribcs  himsclf  as  commissioned  to  make  captures 
founded  o»^»^^^  and  seizures.  It  certainly  appeared  to  be  a  singular 
the  law  of  na-     commission  that  autliorized  him  to  make  captures 

tions  can  affect  . 

ID 
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in  time  of  peace ;  and  it  was  therefore  not  an  unna-        The 
tural  curio^ty  on  the  part  of  the  court  to  desire  to     '"'  ^^""' 


see  it.   The  commission,  after  repeated  requisitions,  December  15th, 
has  been  at  last  brought  in,  at  a  time  extremely  ^^^  n^hw « in- 
inconvenient  for  the  purpose  of  any  careful  exami-  wrests  of  fo. 
nation  by  the  court,  if  that  were  necessary.     It   ^  ^ 
may,  however,  be  sufficient  to  state  that  this  com- 
mission professes  to  be  issued  by  the  governor  of 
Sierra  Leone j  on  the  25th  oi  January  1816 ;  to  be 
founded  on  the  slave-trade  act,  51  G.  3.  and  to  au- 
thorize the  commander  to  seize  and  detain  (for  I 
do  not  find  that  the  word  capture  occurs)  all  ships 
and  vessels  offending  against  that  act,  or  any  other 
act  abolishing  the  slave-trade ;   and  after  stating  i 
these  facts  to  observe,  that  neither  this  British  act  \ 
of  parliament^  nor  any  commission  foimded  on  it,  \ 
can  affect  any  right  or  interest  of  foreigners,  unless  I 
they  are  founded  upon  principles  and  impose  regula- 
tions that  are  consistent  with  the  law  of  nations. 
That  is  the  only  law  which  Great  Britain  can  apply 
to  them ;  and  the  generality  of  any  terms  employed 
in  an  act  of  parliament  must  be  narrowed  in  con- 
struction by  a  religious  adherence  thereto. 

Upon  the  course  of  the  proceedings  in  the  Court  Anomalous 
of  Sierra  Leone^  after  the  manner  in  which  they  thevice-admi- 
have  been  adverted  to  in  argument,  I  should  desert  SSSi-f  zl^? 
my  duty  if  I  did  not  make  some  remark,  without 
meaning   at  all  to  depart  from    that  tenderness 
which  is  usually  shewn  to  mere  informalities  in  the 
practice   of  Vice-admiralty  Courts.     I    have  no 
doubt  but  that  the  gentleman  under  whose  cogni* 
zance  these  proceedings  passed,  carried  out  with 
him,  among  many  other  laudable  qualities,  a  proper 
zeal   for  the  purposes  of  the  establishment  of 

Sierra 


t 
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The        Sierra  Leone ;  and  I  have  as  little  doubt  that  he 
Jl^--     possessed  a  stUl  higher  zeal  for  his  own  immediate 


Dtcmber  15th,  and  paFamount  duty,  the  correct  and  equal  admi- 
***^'  nistration  of  justice  to  all  parties  who  might  come 
before  him.  But  it  is  impossible  to  deny  that 
there  occur  in  these  proceedings  incongruities, 
arising  (as  it  should  seem)  from  inattention  some- 
where, not  only  to  the  common  forms  of  law,  but 
to  the  rational  principles  on  which  they  are  founded. 
What  was  the  natural  as  well  as  legal  course? 
Surely  simple  and  obvious  enough  ;  for  the  proctor, 
after  lodging  in  the  registry  all  the  papers  found 
on  board,  and  citing  by  mqmition  the  party  to 
appear  to  give  a  libel  (answering  to  the  bill  of 
indictment  in  criminal  cases)  stating  the  facts 
imputed,  and  the  hAi  that  is  charged  to  be  violated, 
and  praying   the  examination   of  his   witnesses 

^  thereon,  and  the  judgment  of  the  Court  upon  the 

effect  of  the  docum^its  and  testimony  to  be  pro- 
duced. The  party  charged  has  a  right  to  give  his 
claim,  stating  the  facts  by  which  he  undertakes  to 
discharge  himself  from  all  legal  censure,  and  to 
produce  his  witnesses  thereon.  Upon  the  result 
of  the  whole  evidence  so  furnished,  and  of  proper 
special  interrogatories  administered  under  the 
immediate  authority  of  the  judge,  the  Court  should 
pronounce  its  judgment  What  is  done  here  ?  In 
the  first  place  the  prize  interrogatories  calculated 
for  the  transactions  of  war  are,  instantly  on  bringing 
in,  applied  to  this  transaction,  which,  however 
denominated  a  capture^  and  with  whatever  fatal 
violence  accompanied,  is  in  truth  a  transaction 
of  peace.  Then,  special  interrogatories  are  admi- 
nistered, rum  constat  by  what  authority,  some  of 

them 
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them  certainly  not  very  fkirly  (at  least  according  The 

to  common  notions)  addressed  to  the  persons  from  ^  ^^*** , 


whom  the  answers  are  to  be  extracted.  It  is  in  Deoemhef  isth^ 
this  late  stage  of  the  proceeding  that  the  prose-  '^*^' 
cutor  brings  forth  his  libel  or  charge,  in  which  he 
tells  the  judge  (whose  exclusive  province  it  i9  to 
decide  on  the  sufficiency  of  the  proofs)^  that  <*  the 
case  is  incontestably  proved,"  both  in  law  and  in 
fact ;  the  law  alleged  being,  that  the  slave-triade 
is  prohibited  both  by  treaty,  and  by  the  internal 
law  of  France ;  and  the  facts  charged  being,  that 
the  party  was  trading  in  slaves,  and  resisted  search; 
In  the  same  benevolent  view  of  saving  the  Judge 
the  entire  trouble  of  performing  his  duty,  the 
prosecutor  informs  him,  that  *^  there  is  72a  doubt 
".  of  the  ship's  being  fitted  out  for  the  slave- 
"  trade,"  and  "that  the  evidence  of  the  master  is  all 
'^  evasive ;"  and  prays  a  commission  of  inspection 
to  a9certain  the  fact  of  which  he  had  just  before 
tdd  him  that  no  doubt  "whatever  existed,  and  the 
party  is  then  cited  by  monition  to  appear,  after  the 
case  has  been  thus  incontestable  proved  against 
him ;  and  then,  without  a  single  witness  examined 
upon  the  libel,  without  the  smallest  evidence 
prodnced  of  the  foreign  law,'  though  upon  all 
principles  of  common  jurisprudence^  foreign  law 
is  always  to  be  proved  as  a  fact,  the  Judge  having 
properly  reduced  the  six  counts  of  the  libel  to 
two,  pronounces  the  ship  to  be  a  French  shq)^  em* 
ployed  illegally  (that  is,  against  the  French  law,) 
in  the  slave  trade ;  secondly,  that  she  resisted  by 
force  the  legal  search  of  the  king's  cruisers ;  and 
that  on  both  accounts  herself  and  cargo  are  to  be 
confiscaited.  There  is^  I  think,  considerable  dif- 
VOL,  lu  R  ficulty 
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The        ficulty  in  vindicating    the   correctness    of  these 
^'  ^°°"'     proceedings,  except  upon    the  supposition,  that 


ikcemberis^,  persous  charged  with  a  concern  in  so  odious  a 
^^'^*        traffic  are  instantly  to  have  a  cdput  lujdnum  placed 
upon  their  shoulders,  and  are  not  entitled,  in  the 
course  of  proceedings  against  them,  to  the  ordinary 
forms  and  measures  of  justice.    However,  without 
'  pressing  further  observation  upon  the  proceedings 
which  have  led  to  the  judgment,  I  hasten  to  the 
moie  important  task  of  considering  the  propriety 
of  the  judgment  itself;  having  just  stated  that 
the  grounds  are  two, — one,  that  this  was  a  French 
ship,  intentionally  employed  in  the  African  slave- 
trade  ;  the  other,  that  she  resisted  by  force,  the 
king  of  England^s  commissioned  cruizen 
A  wixor  cannot       Assumiug  the  fact,  which  is  indistinctly  proved, 
rf!d?i^^^*'    '^^  th^re  was  a  demand,  and  a  resistance  pro- 
produced  by  his    duciuff  thc  dcploraUe  results  here  described,  I 

own  unlawful  or  i 

act  of  seizing,      think  that   the  natural  order  of  things  compels 

me  to  enquire  first,  whether  the  party  who  de- 
manded  had  a  right  to  search ;  for  if  not,  then 
not  only  was  the  resistance  to  it  lawful,  but  like* 
wise  the  very  fact  on  which  the  other  ground  of 
condemnation  rests  is  totally  removed.  For  if  no 
right  to  visit  and  search,  then  no  ulterior  right  of 
seizing  and  bringing  in,  and  proceeding  to  adjudi* 
qaticm  i  and  it  is  in  the  course  of  those  proceedings 
alone,  that  the  facts  are  produced,  that  she  is  a 
French  ship  trading  in  slaves ;  and  if  these  &cts 
are  made  known  to  the  seizor  by  his  own  unwar* 
ranted  acts,  he  cannot  avail  himself  of  discoveries 
thus  unlawfully  produced,  nor  take  advantage  of 
tne  consequences  of  his  own  wrong.  Suppo8isi^» 
Qowever,  that  it  should  appear  that  he  had  a*  right 

to 
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to  Visit  and  search^  and  therefore  to  avail  himself    ,   P« 

^     11     t  /•  Loon. 

of  all  the .  information  he  so  acquired,  the  question  .n 

would  then  be,  whether  that  information  has  ^<^^^^5^ 
established  all  the  necessary  facts  ?*— The  first  is, 
that  this  was  a  French  ship  intentionally  employed 
in  the  slave-trade,  which,  I  have  already  intimated^ 
appears  to  be  sufficiently  shewn.  The  second  is^ 
that  such  a  trading  is  a  contravention  of  the  French 
law  ;  for  it  has  been  repeatedly  admitted  that  the 
Court,  in  order  to  support  this  sentence  of  con- 
demnation, must  have  the  foundation  of  the  trade 
being  prohibited  by  the  law  of  the  country  to 
which  the  party  belongs. 

Upon  the  first  question,  whether  the  right  of  The  fight  ©r 
search  exists  in  time  of  peace,   I  have  to  observe,  I^' ot'L 
that  two  principles  of  public  law  are  generally  JlUferbt hJume 
recognized  as  fundamental.    One  is  the  perfect  ofp««ce. 
equality  and  entire  independence  of  all  distinct 
states.    Relative  magnitude  creates  no  distinction 
of  right ;  relative  imbecility,  whether  permanent 
or  casual,  gives  no  additional  right  to  the    more 
powerful  neighbour;   and  any   advantage  seized 
upon  that  ground  is  mere  usurpation.    This  is  the 
great  foundation  of  public  law,  which  it  mainly 
coilcems  the  peace  of  mankind,  both  in  their  politic! 
and  private  capacities,  to  preserve  inviolate.     Thei 
second  is,  that  all  nations  being  equal,  all  have  an 
equal  right  to  the  uninterrupted  use  of  the  unappro^ 
priated  parts  of  the  ocean  for  their  navigation.    In 
places  where  no  local  authority  exists,  where  the 
subjects  of  all  states  meet  upon  a  footing  of  entire 
equality  and  independence,  no   one  state,  or  any 
of  its  subjects,  has  a  right  to  assume  or  exercise 
authority  over  the  subjects  of  another,    I  can  find 

b2  no 
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The        no  authority  that  gives  the  right  of  interruption  to 
^*  '^""'     the  navigation  of  states  in  amily  upon  the  hi(^ 

jkcmber  i  jth,  seas,  excepting  that  which  the  rights  of  war  give 
*^'^'  to  both  belligerents  against  neutrals^  This  right, 
incommodious  as  its  exercise  may  occasionally  be 
to  those  who  are  subjected  to  it,  has  been  fuUy 
established  in  the  legal  practice  of  nations,  having 
for  its  foundation  the  necessities  of  self-defence,  in 
preventing  the  enemy  from  being  suppUed  with  the 
instruments  of  war,  and  from  having  his  means 
of  annoyance  augmented  by  the  advantages  of 
maritime  commerce.  Against  the  property  of  his 
enemy  each  beUigerent  has  the  extreme  rights  of 
war.  Against  that  of  neutrals,  the  friends  of  both, 
each  has  the  right  of  visitation  and  search,  and  of 
pursuing  an  inquiry  whether  they  are  employed  in 
the  service  of  his  enemy,  the  right  being  subject, 
in  almost  all  cases  of  an  inquiry  wrongfully  pursued, 
to  a  compensation  in  costs  and  damages. 

yith  profeiMd        With  professed  pirates  there  is  no  state  of  peace. 

^^e<rf>nce.  They  are  the  enemies  of  every  country,  and  at  all 

times }  and  therefore  are  universally  subject  to  the 
extreme  rights  of  war.    An  ancient  authority,  the 

Laws  of  oieroD,  laws  of  Olcrcm,  composcd  at  the  time  of  the  Cru- 

'^^  ^^*  sades^  and  as  supposed  by  an  eminent  leader  in 
those  expeditions,  our  own  Rich.  L  represents 
infidels  as  equaUy  subject  to  those  rights ;  but  this 
rests  partly  upon  the  ground  of  notions  long  ago 
exploded,  that  such  persons  could  have  no  fellow- 
ship, no  peaceful  communion  with  the  faithful ; 
and  still  more  upon  the  ground  of  fact  that  they 
were  for  many  centuries  engaged  in  real  hostilities 
with  the  Christian  states.  Another  exploded  prac- 
\  tice  was  that  of  princes  granting  private  letters  of 
/  marque 
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nutfque  against  the  subjects  of  powers  in  amity,  by  i      Th« 
whom  they  had  been  injured,  without  being  able  to 


obtain  redress  from  the  sovereign  or  tribunals  of  Dumber  isth^ 
that  country.  But  at  present,  under  the  law,  as 
now  generally  understood  and  practised,  no  nation 
can  exercise  a  right  of  visitation  and  search  upon 
the  common  and  unappropriated  parts  of  the  sea, 
save  only  on  the  belligerent  claim.  If  it  be  asked 
-^y  the  right  of  search  does  not  exist  in  time  of 
peace  as  well  as  in  war,  the  answer  is  prompt ; 
that  it  has  not  the  same  foundation  on  which  alone 
it  is  tolerated  in  war, — the  necessities  of  self-defence. 
They  introduced  it  in  war ;  and  practice  has  esta- 
blished it.  No  such  necessities  have  introduced  it 
in  time  of  peace,  and  no  such  practice  has  esta- 
blished it.  It  is  true,  that  wild  claims  (alluded  to  in 
the  argument)  have  been  occasionally  set  up  by 
nations,  particularly  those  of  Spam  and  Portugal, 
in  the  East  and  West  Indian  seas :  but  these  are 
claims  of  a  nature  quite  foreign  to  the  present 
question,  being  claims  not  of  a  general  right  of 
visitation  and  search  upon  the  high  seas  unappro- 
priated, but' extravagant  claims  to  the  appropriation 
of  particular  seas,  founded  upon  some  grants  of  a 
pretended  authority,  or  upon  some  ancient  exclu- 
sive usurpation.  Upon  a  principle  much  more 
just  in  itself  and  more  temperately  applied, 
maritime  states  have  claimed  a  right  of  visita- 
tion and  enquiry  within  those  parts  of  the 
ocean  adjoining  to  their  shores,  which  the 
common  courtesy  of  nations  has  for  their  conunon 
convenience  allowed  to  be  considered  as  parts  of 
their  dominions  for  various  domestic  purposes,  and 
particularly  for  fiscal  or  defensive  regulations  more 

rS  imme. 
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The        immediately  affecting  their    safety  and  welfiveA 

*^^""'     Such  are  our  hovering  laws,  which  within  certain/ 

fkcember  15th,  limited  distances  more  or  less  moderately  assigned! 

^  '^'        subject  foreign  vessels  to  such  examination*^*  This 

has  nothing  in  common  with  a  right  of  visitation 

and  search  upon  the  unappropriated  parts  of  the 

ocean.     A  recent  Swedish  claim  of  examination 

on  the  high  seas,  though  confined  to  foreign  ships 

botmd   to    Swedish  parts^   and  accompanied  in  a 

manner  not  very  consistent  or  intelligible,  with  a 

disclaimer  of  all  right  of  visitation,  was  resisted  by 

our  government  as  unlawful,  and  was  finally  with* 

drawn. 

Trading  in  davct      The  right  of  visitatiou  bciug  in  this  present  case 

13  not  piracy,      ^^^rciged  in  time  of  peace,  the  question  arises,  how 

is  it  to  be  legalized  ?  And  looking  to  what  I  have 
described  as  the  known  existing  law  of  nations 
evidenced  by  all  authority  and  all  practice,  it  must 
be  upon  the  ground  that  the  captured  vessel  is  to 
be  taken  kgaUy  as  a  pirate,  or  else  some  new 
ground  is  to  be  assumed  on  which  this  right  which 
has  been  distinctly  admitted  not  to  exist  generally 
in  time  of  peace  can  be  jsupported.  Wherever  it 
has  existed,  it  has  existed  upon  the  ground  of  re« 
pelling  injury,  and  as  a  measure  of  self-defence.  No 
.  practice  that  exists  in  the  world  carries  it  farther. 
It  is  perfectly  clear,  that  this  vessel  cannot  be 
deemed  a  pirate  from  any  want  of  a  national  cha* 
racter  legally  obtained.  She  is  the  property  not 
of  sea  rovers,  but  of  French  acknowledged  domi- 
ciled  subjects.  She  has  a  French  pass,  French 
register,  and  all  proper  documents,  and  is  an 
acknowledged  portion  of  the  mercantile  marine  of 
tb^t  cQuntiy.    If,  therefore,  the  character  of  a 

pirate 
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{nrate  can  be  impressed  upon  her,  it  must  be  only        The 
on  the  ground  of  her  occupation  as  a  slave-trader ;      l»  Loph. 
no  other  act  of  piracy  being  imputed.  The  question  j>eumber  ijthi 
then  comes  to  this: — Can  the  occupation  of  this        *  *^' 
French  vessel  be  legallylTeemed^  a  piracy^^  inferring, 
aslTmustdOt^  if  it  be  so,  all  the  pains  and  penalties 
If  piracy;  ?    I  must  remember,  that  in  discussing 


lis  question,  I  must  consider  it,  not  according  to 
any  private  moral  apprehensions  of  my  own  (if  I 
entertained  them  ever  so  sincerely),  but  as  the  Imo 
considers  it :  and,  looking  at  the  question  in  that 
direction,  I  think  it  requires  no  labour  of  proof  to 
shew  that  such  an  occupation  cannot  be  deemed  a 
legal  piracy.  The  very  statute  lately  passed  which 
makes  it  a  transportable  offence  in  any  British 
subject  to  be  concerned  in  this  trade,  afibrds  a 
decisive  proof  that  it  was  not  liable  to  be  con- 
sidered as  a  piracy,  and  a  capital  offence,  as  it 
would  be  in  foreigners  as  well  as  British  subjects, 
iFlrwBS  a £iracy  ataft — ftr  iruLh  il  wants  somen[)f 
me  distinguishing  features  of  that  offence.  It  is 
not  the  act  of  freebooters,  enemies  of  the  human 
race,  renouncing  every  country,  and  ravaging 
every  country  in  its  coasts  and  vessels  indiscrimi* 
nately,  and  thereby  creating  an  universal  terror 
and  alarm  ;  but  of  persons  confining  their  trans- 
actions (reprehensible  as  they  may  be)  to  par- 
ticular countries,  without  exciiting  the  slightest 
apprehension  in  others.  It  is  not  the  act  of  persons 
msulting  and  assaulting  coasts  and  vessels  against 
the  will  of  the  governments  and  the  course  of  their 
laws,  but  of  persons  resorting  thither  to  carry  on 
a  trqffk  (as  it  is  there  most  unfortunately  deemed), 
not  only  recognised  but  invited  by  the  institutions 

r4  and 
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Th9        and  administrations  of  those  barbarous  communitida^ 
^  ^''"'     But  it  is  unnecessary  to  pursue  this  topic  furthw. 


fiecemher  15th,  It  bas  uot  been  contended  in  argument,  that  the 
'^ '^'       common  case  of  dealing  in  slaves  could  be  deemed 
a  piracy  in  law.    In  all  the  fervor  of  opinion  which 
the  agitation  of  all  questions    relating   to  this 
practice  has  excited  in  the  minds  of  many  intel- 
ligent persons  in  this  country,  no  attempt,  has 
ever  been  thought  of,  at  least  with  any  visible 
effect,  to  submit  any  such  question  to  the  judgment 
of  the  law  by  such  a  prosecution  of  any  form  in<r 
stituted  in  any  Court :  and  no  lawyer,  I  presume, 
could  be  found  hardy  enough  to  maintain,  that  an 
indictment  for  piracy  could  be  supported  by  tbii 
mere  evidence  of  a  trading  in  slaves.    Be  the 
malignity  of  the  practice  what  it  may,  it  is  not 
that  oi piracy y  in  legal  consideration. 

Trading  in  sUvei      Piracy  beini;  excluded,  the  Court  has  to  look 

IS  not  a  crttM  by 

the  universal      for  some  uew  aud  pecuhar  ground :  but  in  the 
Ifw    nations.     £^^  placc  a  uew  and  very  extensive  ground  is 

offered  to  it  by  the  suggestion,  which  has  been 
strongly  pre^sedf  that  this  trade,  if  not  the  crime 
of  piracy,  is  nevertheless  crtme^  and  that  every 
nation,  and  indeed  every  individual  has  not  only  a 
right,  but  a  duty,  to  prevent  in  every  place  the 
commission  of  crime.  It  is  a  sphere  of  duty  suf- 
ficiently large  that  is  thus  opened  out  to  commu- 
nities and  to  their  members.  But  to  establish 
the  consequence  required,  it  is  first  nec^sary  to 
establish  that  the  right  to  interpose  by  force  to 
prevent  the  commission  of  crime,  commences  not 
upon  the  commencement  of  the  overt  act,  nor 
ypon  the  evident  approach  towards  it,  but  on  the 
bare  surmise  grounded  on  the  mere  possibility; 

for 
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for  unless  it  goes  that  length  it  iviU  not  support        Tba 
the  right  of  forcible  inquiry  and  search.    Whatf    ^'^'^"' 
are  the  proximate  circumstances  which  confer  on  jDeember  i  ja, 
you  the  right  of  intruding  yourself  into  a  foreign  I       '^'^* 
ship,  over  which  you  have  no  authority  whatever, ) 
or  of  demanding  the  submission  of  its  crew  to  your  / 
inquiry  whether  they  mean  to  deal  in  the  traffici 
of  slaves,  not  in  your  coimtry)  but  in  one  with}  "^ 

which  you  have  no  connexion  ?  Where  is  the  lawi 
that  has  defined  those  circumstances  and  created 
that  right  under  their  existence  ?  Secondly,  it  must 
be  shewn  that  the  act  imputed  to  the  parties  is 
mtqueslionably  and  Jfegally  criminal  by  the  imiF^ 
If^nsil  liiW'  T>f  nations;  for  the  right  of  search 
clsUUiml  m&kes  no  distinctions,  and  in  truth  can 
make  none ;  for  till  the  ship  is  searched  it  cannot 
be  known  whether  she  is  a  slave-trader  or  not,  and 
whether  she  belongs  to  a  nation  which  admits  the 
act  to  be  criminal,  or  to  one  which  maintains  it 
to  be  simply  commercial, — and  I  say  legaUy  cri- 
minal, because  neither  this  Court  nor  any  other  can 
carry  its  private  apprehensions,  independent  of 
law,  into  its  public  judgments  on  the  quality  of 
actions.  It  must  conform  to  the  judgment  of  the! 
lnw  upon  that  subject ;  and  acting  as  a  Court  in 
the  administration  of  law,  it  cannot  attribute  cri« 
minality  to  an  act  where  the  law  imputes  none* 
It  must  look  to  the  legal  standard  of  morality ;  and 
upon  a  question  of  this  nature.  That  standard 
must  be  found  in  the  Law  of  Nations  as  fixed  and 
evidenced  by  general  and  ancient  and  admitted 
practice,  by  treaties  and  by  the  general  tenour  of 
the  laws  and  ordinances  and  the  formal  trans* 
actions  of  civilized  states }  and  looking  to  tho$e 

autho* 
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authorities,  I  find  a  difficulty  in  maintaining  ^hfit 
•the  traffic  is  legally  criminal* 
^^^^  «^***«      Let  me  not  be  misunderstood,  or  misrepresented^ . 

as  a  professed  apologist  for  this  practice,  when  I 
^     stote  facts  which  no  man  can  deny,— that  personal 

/' -slavery  arising  out  of  forcible  captivity  is  coeval 

with  the  earliest  periods  of  the  history  of  man- 

^  V  land, — ^that  it  is  found  existing  (and  as  far  aa 
appears  without  animadversion)  in  the  earliest  and 
most  authentic  records  of  the  human  race, — that 

J^  ^  it  is  recognized  by  the  codes  of  the  most  polished 
nations  of  antiquity, — that  under  the  light  of  Chris- 
^^  ^  tianity  itself,  the  possession  of  persons  so  acquired 
has  been  in  every  civilised  country  invested  with 
the  character  of  property,  and  secured  as  such  by. 
J  ^  all  the  protections  of  law, — ^that  solemn  treati^ 
have  been  framed  and  national  monopolies  eagerly 
.  sought,  to  facilitate  and  extend  the  commerce  in 
6  '  this  asserted  property, — and  all  this,  with  all  the 
sanctions  of  law,  public  and  municipal,  and  without 
any  opposition,  except  the  protests  of  a  few  private 
moralists,  little  heard  and  less  attended  to,  ia 
every  country^  till  within  these  very  few  years,  iq 
this  particular  country.  If  the  matter  rested  here» 
I  fear  it  would  have  been  deemed  a  most  extra- 
vagant assumption  in  any  Court  of  the  Law  of 
Nations,  to  pronounce  that  this  practice,  the  tole* 
rated,  the  approved,  the  encouraged  object  of  law» 
ever  since  man  became  subject  to  law,  was  pro* 
hibited  by  that  law,  and  was  legally  criminal.  But 
the  matter  does  not  rest  here.  Within  these  few 
years  a  considerable  change  of  opinion  has  taken 
place,  particularly  in  this  country.  Formal  deda^ 
rations  have  been  made,  and  laws  enacted,  in 

rq>nK 
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leprobatioQ  of  this  practice }  and  pains,  ably  and        The 
zealously  conducted,  have  been  taken  to  induce       ' 


other  countries  to  follow  the  example ;   but  at  jhcemher  15th, 
present  with   insufficient   effect:   for   there   are        ^  '^* 
nations  which  adhere  to  the  practice,  under  all  the 
aicouragement  which  their  own  laws  can  give  it* 
What  is  the  doctrine  of  our  Courts  of  the  Law  of 
Nations  relatively  to    them?    Why,  that  their, 
practice  is  to  be  respected ;  that  their  slaves  if 
taken  are  to  be  restored  to  them ;  and  if  not  taken 
under  innocent  mistake,  to  be  restored  with  costs 
and  damages.— All  this,  surely,  upon  the  ground 
that  such  conduct  on  the  part  of  any  state  is  no 
departure  from  the  Law  of  Nations ;  because,  if 
it  were,  no  such  respect  could  be  allowed  to  it, 
upon  an  exemption  of  its  own  making;  for  no 
nation  can  privilege  itself   to  commit  a  crime 
against  the  Law  of  Nations  by  a  mere  municipal 
relation  of  its  own.    And  if  our  understanding 
and  administration  of  the  Law  of  Nations  be,  that 
every  nation,^  independently  of  treaties,  retains  a 
legal  right  to  carry  on  this  traffic,  and  that  the 
trade  carried  on 'iinHiBFthat  authority  is  to  be  re* 
spected  by  all  tribunals,  foreign  as  well  as  domestic, 
it- is  not  easy  to  find  any  consistent  grounds  on 
which  to  maintain  that  the  traffic,  according  to 
our  views  of  that  law,  if  criminal. 

Against  the  subjects  of  countries  which  have 
issued  declarations  hostile  to  the  trade,  the  Courts 
have  not  unfairly  applied  the  argtmentum  ad 
homines.  At  the  same  time,  it  is  impossible  not  to 
feel  (and  with  concern),  that  if  the  real  under- 
standing of  the  law,  both  in  this  country  and 
others,  is  to  be  collected  from  public  acts  as  well 

as 
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The        as  from  public  declarations,  it  will  at  least  be 
difficult  to  determine  with  certainty  and  precision 


ikeember  15th,  what  that  Understanding  really  is ;   some  parts  of 

their  systems  looking  one  way,  and  some  another. 
The  notorious  fact  is,  that  in  the  dominions  of  this 
country  and  others,  many  thousands  of  per8<»i8 
are  held  as  legal  property,  they  and  their  posterily, 
upon  no  other  original  title  than  that  which  I  am 
now  called  upon  to  pronounce  a  crime,-— every  one 
of  these  instances  attended  with  all  the  aggravation 
that  appertains  to  the  long  continuation  of  crime, 
if  crime  it  be ;  and  yet  protected  by  law,  with  all 
the  securities  that  can  be  given  to  property  in 
its  most  respected  forms.  Recent  treaties  with 
Foreign  powers  stipulate  for  a  permitted  conti* 
nuance  of  this  traffic  to  them  for  a  course  of  years, 
and  in  extensive  districts,  and  without  any  limita- 
tion of  the  numbers  they  may  exp<nt, — ^that  is, 
according  to  the  argument  that  has  been  held, 
contracts  for  the  commission  of  crime,  withont 
stint,  throughout  those  districts,  and  during  those 
periods  of  time !  In  such  a  state  of  law  and  fact, 
at  home  and  abroad,  it  is  more  than  difficult  to 
arrive  at  the  conclusion,  and  for  this  Court,  repre- 
senting this  country,  to  notify  such  conclusion  to 
foreign  parties,  that  in  its  clear  and  coninstent 
judgment  of  the  Law  of  Nations  upon  this  traffic, 
it  is  a  gross  violation  of  that  law. 
A  declaration  of  Much  stress  ii  laid  upon  a  solemn  declaratipn  of 
nib^t,  i^m-  very  eminent  persons  assembled  in  congress,  whose 
^'Ji^^SS!  ranic,  high  as  it  is,  is  by  no  means  the  most 
w^^ofJhf  respectoble  foundation  of  the  weight  of  their 
cenerai  Uw  of     opiuion  that  this  traffic  is  contrary  to  all  religion 

and  morality.    Great  as  the  reverence  due  to  such 

autho- 
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§ 

sirthorities  may  be,    they  cstnnot^  I    think,  be        The 

admitted  to  have  the    force    of  ovenxding  the      ^'  ^''"' 


established  course  of  the  general  Law  of  Nations,  Dtum^  xy^ 

Suppose  an  equal  number  of  foreign  personages,        '  *^' 

equal  in  •  rank  and  station,  and,  if  such  could  be 

found,  in  talents,  were  to  declare  that  the  right  of 

search  in  time  of  war,  as  exercised  on  neutrals; 

was  contrary  to  all  reason  and  justice }  this  country, 

I  presume,  would  not  attribute  any  such  effect  to 

such  opinions  so  delivered,   even  although  they 

were  not-  accompanied,  as  this  declaration  is,  witii 

any  contemporary  acts,  which  evinced  that  they 

were  considered  by  the  parties  themselves  rather 

as  speculative  opinions  than  as  drawing  after  them 

the  obligation  of  a  public  and  practical  conformity ; 

for  otherwise  some  difficulty  might  occur  in  recon* 

oiling  the  stipulated  continuation  of  this  traffic 

contained  in  some  treaties  framed  at    no  great 

distance  of  time,  with  the  description  of  its  nature 

and  quality  as  represented  in  this  declaration. 

It  is  next  said  that  every  country  has  a  right  to  ^  "\|J^^S^ 
enforce  its  own  navigation  laws ;  and  so  it  cer-  i^  fy«?m  of 
tainly  has,  so  far  as  it  does  not  interfere  with  the  so^tt?t  dMi 
rights  of  others.    It  has  a  right  to  see  that  its  own  ^'^?^tt 
vessels  are  duly  navigated,  but  it  has  no  right  in  ^°*^«^ 
consequence  to  visit  and  search  all  the  apparent 
vessels  of  other  countries  on  the  high  seas,  in 
order  to  institute  an  enquiry  whether  they  are  not 
in- truth  JBritish  vessels  violating  British  laws.    No 
such  right  has  ever  been  claimed,  nor  can  it  be 
exercised  without  the  oppression  of  interrupting 
and  harassing  the  real  and  lawful  navigation  of 
other  countries ;  for  the  right  of  search  when  it 

exists 
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The        exists  at  all,  is  universal,  and  will  extend  to  vesseb 
'     of  all  countries,  whether  they  tolerate  the  slave- 


ihcmBer  15th,  trade  or  not ;  and  whether  tibe  vessels  are  em- 
"  '^'  ployed  in  slave-trading  or  in  any  other  traffic.  It 
is  no  objection  to  say  that  British  ships  may  thus 
by  disguise  elude  the  obligations  of  British  law. 
The  answer  of  the  foreigner  is  ready,  that  jrou 
have  no  right  to  provide  against  that  inconvenienoe 
by  imposing  a  burthen  upon  his  navigation.  If 
even  the  question  were  reduced  to  this,  that  either 
all  British  ships  might  fraudulently  escape,  or  all 
foreign  ships  be  injuriously  harassed,  Great  Britak 
could  not  claim  the  option  to  embrace  the  latter 
branch  of  the  alternative.  When  you  complain 
jthat  the  regulation  cannot  be  enforced  without 
'  the  exercise  of  such  a  right,  the  answer  again  is, 
that  you  ought  not  to  make  regulations  which  you  , 
cannot  enforce  without  trespassing  on  the  rights  of 
I  others.  If  it  were  a  matter  by  which  your  own 
safety  was  affected,  the  necessities  of  self-defence 
would  fully  justify ;  but  in  a  matter  in  which  your 
own  safety  is  in  no  degree  concerned,  you  have  no 
right  to  prevent  a  suspected  injustice  towards 
another,  by  committing  an  actual  injustice  of  your 
own. 

The  next  argument  is,  that  the  Legislature 
must  have  contemplated  the  exercise  of  this  right 
in  time  of  peace ;  otherwise  they  have  left  the 
remedy  incomplete,  and  peace  in  Europe  will  be 
war  in  Africa.  The  Legislature  must  be  under- 
stood to  have  contemplated  all  that  was  within  its 
power,  and  no  more.  It  provided  for  the  existing 
occasion,  and  lefl  to  future  wisdom  to  provide  for 

filtnre 
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future  times.    Nothing  can   be  more  clear,  than        The 
that  it  was  so  understood  by  the  British  govern-     ^'^"'*' 


ment ;  for  the  project  of  the  treaty  proposed  by  December  15th, 
Great  Britain  to  France  in  1815,  is,  "  that  per-  "^'^* 
mission  should  be  reciprocally  given  by  each 
nation  to  search  and  bring  in  the  ships  of  each 
^'  other ;"  and  when  the  permission  of  neutrals  to 
have  their  ships  searched  is  asked  at  the  com- 
mencement of  a  war,  it  may  then  be  time  enough 
to  admit  that  the  right  stands  on  exactly  the  same 
footing  in  time  of  wai*  and  in  time  of  peace.  The 
fact  turned  out  to  be,  that  such  permission  was 
actually  refused  by  France^  upon  the  express 
ground  that  she  would  not  tolerate  any  maritime 
police  to  be  exercised  on  her  subjects,  but  by 
heiB^.  Nor  can  it  be  matter  of  just  suipris^e  or 
resentment,  that  that  people  should  be  willing  to 
retain,  what  every  independent  nation  must  be 
averse  to  part  with,  the  exclusive  right  of  exe- 
cuting their  own  laws. 

It  is  pressed  as  a  difficulty,  what  is  to  be  done>  The  penalties 
if  Vl^&Xlhip^  laden^^  French^^^j  l,^^ 

^  1  answer,  without  hesitationT^^^^^g^^  ^^ 
possession  which  has  been  unlawfully  i  French  Coun, 
•rescind  the  illegal  act  done  by  your  own 
subject ;  and  leave  the  foreigner  to  the  justice  of 
has  bwn  country.  What  evil  follows  ?  If  the  laws 
of  France  do  not  prohibit,  yoo  admit  that  con- 
demnation cannot  take  place  in  a  British  court. 
But  if  the  law  of  France  be  what  you  contend, 
what  would  have  followed  upon  its  arrival  at  Mar^ 
tinigue,  the  port  whither  it  was  bound  ?  That  all 
the  penalties  of  the  French  law  would  have  been 
immediately  thundered  upon  it    If  your  case  be 

true> 
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Tbe 
Lt  Louit. 


1817, 


^  ^   An  eminent 
food  must  not 
be  procured  by 
vnltwiul  means. 


true,  there  will  be  no  failure  of  justice.   Why  is 

the  British  judge  to  intrude  himself  in  subsidium 

ikctmber  15th,  juHSf  wheu  every  thing  requisite  will  be  performed 

in  the  French  court  in  a  legal  and  effectual  manner? 
Why  is  the  J3ri/i$A  judge,  professing,  as  he  .does, 
to  apply  the  French  law,  ta  assume  cognizance  for 
the .  mere  purpose  of  directing  that  the  penalties 
shall  go  to  the  British  Crown  and  its  sidbjects^. 
which  that  law  has  appropriated  to  the  French 
Crown  and  its  subjects,  thereby  combining,,  in 
one  act  of  this  usurped  authority,  an  aggression 
upon  French  property  as  weU  as  upon  French  juris- 
diction ? 

It  is  said,  and  with  just  concern,  that  if  not  per- 
mitted  in  time  of  peace  it  will  be  extremely  difficult 
to  suppress  the  traffic.  It  will  be  so,  and  do  man 
can  deny,  that  the  suppression,  however  desirable, 
and  however  sought,  is  attended  with  enormous 
difficulties ;  difficulties  which  have  baffled  the  most 
zealous  endeavours  for  many  years.  To  every  man 
it  must  have  been  evident  that  without  a  general 
and  sincere  concurrence  of  all  the  maritime  states, 
in  the  principle,  and  in  the  proper  modes  of  pur^ 
suing  it,  comparatively  but  little  of  positive  good 
could  be  acquired ;  so  far  at  least,  as  the  mtereste 
of  the  victims  of  this  commerce  were  o^nceFnedin 
it ;  and  to  every  man  who  looks  to  the  rival  daims 
of  these  states,  to  their  estabUshed  habits  of  trade, 
to  their  real  or  pretended  wants»  to  their  diiBferent 
modes  of  thinking,  and  to  their  real  mode  of  acting 
upon  this  particular  subject,  it  must  be  equally 
evident  that  such  a  concurrence  was  matter  of 
very  difficult  attainment.  But  the  difficulty  of  the 
attainment  will  not   l^gplise.  measures  that  axe 

other- 
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Otherwise  illegal.     To  press  forward  to  a  gre^        TM 
priae^e  by  breaking  through  every  other  great 


priiiciple  tfiat  ptands  in  the  way  of  its  establishment  j  i>«?«»^  «5thi 
to  force  the  way  to  tilie  Uberatiop  of  4frica  by  tramp* 
ling  on  the  indep^denoe  of  other  states  in  Europe  i 
ifii  short,  to  procure  an  eminent  good  by  m^ana 
that  are  unlawful ;  is  as  little  consonant  to  private 
morality  as  to  public  justice.  Obtain  the  concur? 
lence  of  other  natLcms,  if  you  can,  by  application, 
by  remooatrance,  by  example,  by  every  peaceably 
iii^trument  which  man  can  employ  to  attract  the 
conaent  of  man.  But  a  nation  is  not  justified  in  aa^ 
aumiBg  rights  that  do  not  belong  to  her,  merely 
because  ^e  mean3  to  apply  them  to  a  laudable 
purpose ;  nor  in  setting  oiMt  upon  a  mpral  crusade  of" 
co»veitiiig  otiier  nations  by  acts  of  unlawful  forces 
Nor  is  it  to  be  argued,  tliat  because  other  qationa 
aj^ove  Uie  ultimate  purpose,  they  musrt  therefor0 
submit  to  every  measure  which  any  one  state  or  iits 
subjects  may  inconsiderately  adopt  for  its  attain^ 
laent.  In  this  very  case  nothing  can  be  clearer  thait 
that  the  only  French  law  produced  is  in  direct  con-^ 
tradiction  to  such  a  notion ;  because  approving  w 
it  does  (though  to  a  very  limited  extent)  the  abo- 
lition^ it  nevertheless  reserves  to  its  own  authoritiea 
the  cognisance  of  each  cause  and  the  appropriation 
of  the  penalties. 

If  I  feit  it  necessary  to  press  the  consideration '  The  jpncttce  oT 
fmtther,  it  would  be  by  stating  the  gigantic*  mis-  March  duHos 
chie&  which  such  a  claim  is  likely  to  produce*     It  to  pi^uc^^^t 
is  no  secret,  particularly  in  this  place,   that  the  ""c^^^'- 
ri^ht  of  search  in  time  of  war,,  though  unquestiom 
able,  is  not  submitted  to  without  complaints  loud 
and  hitter,  in  iq^ite  of  all  the  modifications  that  can 
be  ^plied  to  it.    Jf  this  right  of  war  is  imported 

¥OL.  II*  s  into 
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^        into  pewce  by  convention,  it  will  be  for  the  prudence 
of  states  to  regulate  by  that  convention  the  exercise 


J>ecembef  15^1,  of  the  right  with  all  the  softemngs  of  which  it  is 
*  *^*  capable.  ''TKeaties,  however,  it  must  be  remem- 
bered, are  perishable  things,  and  their  obligations 
dissipated  by  the  first  hostility.  The  covenants, 
er  solemn,  for  the  abolition  of  the  trade,  or 
for  the  exercise  of  modes  of  prevention,  co-exist 
only  with  the  relations  of  amity  among  the  con- 
federate states.  At  the  same  time  it  may  be  hoped, 
that  so  long  as  the  treaties  do  exist,  and  their  ob- 
ligations are  sincerely  and  reciprocally  respected, 
the  exercise  of  a  right,  which  pro  tanto  converts  a 
state  of  peace  into  a  state  of  war,  may  be  so  con- 
ducted as  not  to  excite  just  irritation.  But  if  it  be 
assumed  by  force,  and  left  at  large  to  operate  reci- 
procally upon  the  ships  of  every  state  (for  it  must  be 
a  right  of  All  against  All),  without  any  other  limits 
as  to  time,  place,  or  mode  of  inquiry  than  sudi  as 
the  prudence  of  particular  states,  or  tiieir  individual 
subjects,  may  impose,  I  leave  the  tragedy  contained 
in  this  case  to  illustrate  the  effects  that  are  likely  to 
arise  in  the  very  first  stages  of  the  process,  without 
adding  to  the  account  what  must  be  considered  as 
a  most  awful  part  of  it,  the  perpetual  irritation 
aiid  the  universal  hostility  which  are  likely  to 
ensue. 
^!^'^^  Let  it  however  be  taken  for  the  present,  that 
ofdiesUTe-  the  whole  of  these  premises,  tending  to  shew  that 
x^^iaw  when  ^^  I'ight  of  search  upon  the  high  seas  exists  in 
^UM«isiiKe  took  |.jjjj^  ^  peace,  are  eitiier  unsound  in  themselves, 

or  are  strained  to  produce  a  conchision  that  is  so : 
I  proceed  to  inquire  how  far  the  French  law 
had  actually  abolished  the  slave-trade  at  the  time 
Jthis  adventure  occurred ;  having  alrea^  obi^ved 

that 
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that  if  it  were  not,  the  sentence  of  condemnation       tim 
was  admitted  to  be  unmaintainable,  and  that  no     ^'^'^"^ 
proof  whatever  of  any  French  law  was  produced  in  December  ijth, 
the  court  below  either  by  the  exhibition  of  the  law        *'*7' 
itself  or  by  the  information  received  from  foreign  pro- 
fessors and  practisers  of  that  law,  or  by  any  thmg 
else  than  the  mere  assertion  of  the  prosecutor  in  the 
libeL     What  proof  is  ofiered  is  brought  in  upon  the 
appeal,  and  the  question  depends  on  its  sufficiency. 
The  actual  state  of  the  matter,  as  I  collect  it 
£rom  these  documents,  is  this:— ^n  the  27th  of  Afp. (h.) 
Jub/  181^,  the  British  minister  at  Park  writes  a 
note  to  Prince  .TaUeyrand,  then  minister  to  the 
King  otFrance^  enclosing  a  .protocol  of  the  15th 
conference,  and  expressing  a  desire,  on  the  part  of 
his  court,  to  be  informed,  whether,  under  the  law 
of  France  as  it  then  stood^  it  was  prohibited  to 
French  subjects  to  can^  on  the  slave-trade.    The  Affk  (L) 
French  minister  informs  him  in  answer,  on  the 
SOth  of  Juhfy  that  the  law  of  the  Usurper  on  that 
subject  was  nvU  and  void  (as  were  all  hb  decrees) ; 
but  that  his  Most  Christian  Majesty  had  issued 
directianSy  that  on  the  part  of  France  '*  the  traffic 
''  should  cease  from  the  present  time  every  where 
*^  and  for  ever/'   In  what  form  these  directions  were 
issued^  or  to  whom  addressed,  does  not  appear,  but 
upon  such  authority  it  must  be  presumed  that  they 
weje  actually  issued.  It  is,  however,  no  violation  of 
the  respect  due  to  that  authority  to  inquire  what  was 
the  result  or  effect  of  those  directions  so  given. 
What  followed  in  obedience  to  them  in  any  pubUc 
and  binding  form  ?  And  I  fear  I  am  compelled  to 
say  that  nothing  of  the  kind  followed,  and  that 
the  directions  must  have  slept  in  the  portfolio  of  the 

eSct  to  which  they  were  addressed  j   for  it  is,  I 

8  2  thhiks 
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The        think,  impossible  th^t  if  any  public  and  authotitatitie 
^'  ^°''"'     ordinance  had  folbwed,  it  could  hive  escaped  thie 

jjecm*er  i5ih,  slceplcss  attention  of  many  persons  in  our  own 
*  *^'  country  to  all  public  foreign  proceedings  upon  this 
interesting  subject  Still  less  would  it  have  es- 
caped the  notice  of  the  British  resident  minister, 
who  at  the  distance  of  a  year  and  a  half  is  com- 
pelled  on  the  part  of  his  own  court  to  efxpressa 
curiosity  to  know  what  laws,  ordinances,  iiistruc* 
lions,  and  dthcf  public  and  ostensible  acts  had 
passed  for  the  abolition  of  the  slave-trade. 
On  the  SOth  of  N&vetUbet  in  the  same  year,  the 

App.(N.)         additional  article  of  the  definitive  treaty,  a  very 

solemn  instrument  most  undoubtedly,  is  formally 
and  publicly  executed,  and  it  is  in  these  terftis : — 
"  The  high  contracting  parties,  sincerely  desiring 
'<*  to  give  effect  lo  the  measures  on  which  they  de- 
**  liberated  at  the  congress  of  Vienna,  for  the 
"  complete  and  universal  abolition  of  the  slave- 
>'  trade,  and  having  each  in  their  respective  domi- 
^*  nions  prohibited,  without  restriction,  their  colo- 
*^*  niesand  subjects,  from  taking  any  part  whatever 
♦*  in  this  traffic,  engage  to  renew,  conjointly,  thdit 
V«  efforts,  with  a  view  to  ensure  final  success  t6  the 
?*  principles  which  they  proclaimed  in  the  decla- 
♦^  ration  of  the  8th  Fehruary  1815,  and  to  con- 
^  cert,  without  loss  of  time,  by  their  minister  at  the 
<*  court  of  London,  the  most  effectual  measures 
"  for  the  entire  and  definitive  abolition  of  a  traffic 
♦'  so  odious  and  so  highly  reproved  by  the  laws  df 
^*  religion  and  nature/' 

Now  what  are  the  effects  of  this  treaty  ?  Accord- 
ing to  tlie  view  I  take  of  it  they  are  two,  und  t^o 
only ;  one,  declaratory  of  a  fact,  the  other*,  pYO- 

missory  pf  future  irieasures,     Jt  is  to  be  dbseTvefl 

that 
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that  the  treaty  itself  does  not  abolish  the  slave-trade^  ^ht 

it  does  not  inform  the  subjects  that  that  trade  is  ^'  ^^^' 
hereby  abolished,  and  that  by  virtue  of  the  prohir 


bitions  therein  contained,  its  subjects  shall  not  in  i<<7* 
future  carry  on  that  trade ;  but  the  contracting ' 
powers  mutually  inform  each  other  of  the  fac^ 
that  they  have  in  their  respective  dominions  abo- 
lished the  slave-trade,  without  stating  at  all  the  mode 
in  which  that  abolition  had  taken  place.  It  next 
engages  to  take  future  measiu'es  for  the  universal 
abolition.  That  with  respect  to  both  the  declan- 
tory  and  promissory  parts,  Great  Britain  has  acted 
with  the  opti$na  fides  is  kaown  to  the  whole  wor24f 
which  has  witnessed  its domesticlaws  as  weU  «a  its 
£»eign  negoci^ons. 

I  am  very  &r  from  intimating  that  the  govern- 
ment of  this  country  did  not  act  with  perfect  pr^o- 
pnety  in  accepting  the  assurance  that  the  French 
goverameBt  had  actually  abolished  the  alave*trade, 
88  a  sufficient  proof  of  the  fact ;  b<rt  the  fact  is 
now  denied  by  a  person  who  has  a  right  to  deny 
it;  &r  tbov^  a  jpy^eficft  siihject,  he  is  n<^ bound  to 
acknowledge  the  existemoe  of  any^aw  th«t  lias 
not  publicly  appeared,  and  the  other  party  having 
taken  upon  himself  the  burden  of  proving  it  in  tbfe 
course  of  a  legal  enquiry,  the  Court  is  compi^d 
to  demand  and  expect  the  ordinaiy  ^evid^nce  <|f 
suoh  a  disputed  fact. 

It  was  not  till  the  15th  q£  January  m  ihe  pj^e-  App.  (k.) 
sent  year  that  the  BritiA  resident  vtintster  applit^s 
£br  the  communication  I  have  deaecibed»  ^  ^ 
Jtmrs,  instmiddons,  ordomuuice^  and  so  on;  be 
reoeivies  iii  jietum,  what  is  deEvered  by  Hbe  French 
minister  as  the  nrdannance,  beasring  date  only  one 
!VmBki»eft>£e  tfae.»!}iiested  (awBOittBicaition^  fuwas^yt 

the 


£62  CASES  DETERMINED  IN  THE 

The        the  8th  of  JamiOTjf.    It  has  been  asserted  in  argu« 
'  menty  that  no  such  ordonnance  has  yet  up  to  tUs 


I5<i^  veiy  hoiu:  even  appeared  in  any  printed  or  public 
App  (p!/        fiwni*  however  much  it  'might  import  both  French 

subjects  and  the  subjects  of  foreign  states  so  to 
receive  it :  how  that  fact  may  be  I  cannot  say ;  but 
I  observe  it  appears  before  me  in  a  manuscript  form, 
and  by  enquiry  at  the  Secretary  of  State's  office  I 
find  it  exists  there  in  no  other  plight  or  condition. 
In  transmitting  this  to  the  Britkh  government 
'  the  British  minister  observes,  it  is  not  the  docu- 
ment he  had  reason  to  expect,  and  certainly  with 
much  pn^riefy;   for  how  does    the    document 
answer  his  requisition  ?  His  requisition  is  for  all 
laws,  ordonnances,  instructions,  and  so  forth.  How 
does  this,' a  simple  ordonnance,  professing  to  have 
passed  only  a  week  before,  realise  the  assurance 
given  on  the  SOth  ofjuly  1815,  that  the  traffic 
«<  should  cease  from  the  present  time  every  where 
^*  and  for  ever?''  or  how  does  this  realise  the 
promise  made  in  November^  that  measures  should 
*  be  taken  without  loss  of  time  to  prohibit  not  only 
Ifench  colonies  but  French  subjects  likewise  fiom 
taking  any  part  whatever  in  this  traffic  ?    What  ia 
this  r^ulation  in  substance  ?  Why  it  is  a  mere 
prospective  colonial  regulation,  prohibiting    the 
importation  of  slaves  into  the  French    colonies 
fixmi  the  8th  oi  January  1817?  Consistently  with 
this  declaration,  even  if  it  does  exist  in  the  form 
and  with  the  force  of  a  law,  French  subjects  may 
be  yet  the  common  carriers  of  slaves  to  any  foreign 
settlement  that  will  admit  them,  and  may  devote 
their  capital  and  their  industiy ,  unmolested  by  law» 
to  the  supply  of  any  such  markets. 
Stipposinp^  however,  the  r^^tions  to  contain 
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the  fullest  and  most  entire  fulfilment  of  th^  engage-        ju 
inent  of  France^  both  in  time  and  in  substance,      ^*  ^^"' 
what  possible  application  can  a  prospective  regli-  j)6eemherisib, 
lation  o£  January  1817  have  to  a  transaction  of      ^^'^' 
March  ia  1816? 

The   counsel,   fully  sensible  of  the  diflSculty,  a  modwn  edict, 
have  been  obliged  to  resort,  first,  to  the  conduct  of  Tppear  mnoTbt 
the  master,  whose  studious  concealment  of  his  p™*"***- 
transactions  argues,  as  they  contend,  his  conscipus^i^ 
ness  of  their  illegality.    That  firom  the  fervour 
which  the  agitation  of  such  questions  had  excited^ 
any  thing  and  every  thing  might  be  feared  in  that 
quarter  of  the  globe  is  not  at  all  extraordinary ; 
^t  the  concealment  of  the  master,  if*  even  much 
greater  than  it  is,  would  not,  under  those  appre* 
hensions,  or    indeed    under   any  apprehensions, 
prove  the  existence  o£  a  law  that  did  not  exist. 
They  are  next  driven  to  the  supposition  of  inter, 
mediate  edicts,  though  the  French  minister  has 
not  tliought  fit  to  produce  them.     I  must  observe, 
first,  that  the  prohibition  of  the  introduction  of 
slaves  into  her  colonies  would  be  the  first  step  that 
would  be  taken,  or,  as  they  express  it,  the  initiative 
of  any  course  of  regulations ;  and,  secondly,  that 
nobody  is  now    to  be  told  that  a  modem  edict 
which  does  not  appear,  cannot  be  presumed ;  and 
that  no  penal  law  of  any  state  can  bind  the  conduct 
of  its  subjects,  unless  it  is  conveyed  to  their  atten- 
tio|i '  in  a .  way  which  excludes  the  possibility  of 
honest  ignorance.     Surely,  there  is  no  case  in 
which  the  maxim,  that  what  does  not  appear  is  to 
be  treated  in  the  same  way  as  if  it  did  not  exist, 
more  fully  and  forcibly  applies  than  one  in  which 
they  have  been  demanded  by  the  person  who 
had  a  right  to  demand  them,  and  have  been  with- 
held 
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The        hdd  bj  those  who  had  a  duty  to  produce  tliein^ 
,^_,J|^  The  veiy  production  of  a  law  professiug  to  be 


i5^f  enacted  in  the  beginning  of  1817,  is  a  satisfactorjr 
'  '^*        proof  that  no  such  law  existed  in  181 6,  the  year  of 
this  transaction. 

It  would  be  going  further  than  the  necessities  of 
tile  present  case  require  me  to  do,  to  say  that  the 
evidence  now  ofiered  does  not  enable  me  to  assert 
that  die  French  law  prohibited  its  subjects  Jhm 
Uking  any  part^katever  in  this  trqffic^  It  is  enough 
to  say,  that  no  law  is  shewn,  which  can  have  anj 
bearing  upon  diis  transaction.  The  Usurper's 
bw  was  dead  bom  ;  and  if  any  law  existed  at  the 
tiaie  of  diis  transaction,  it  must  be  that  wluch 
permitted  die  traffic  for  five  years  \  for  the  audio< 
nty  of  that  law  could  not  be  destroyed  by  the 
nsuqiation ;  but  whether  it  had  existence  or  not| 
the  aeizor  has  entirely  failed  in  the  task  he  Has 
tmdertaken  of  proving  the  existence  of  a  prohibi- 
toryiaw,  ^lacted  bythelegal  government,  which  can 
be  apphed  to  the  present  transaction,  and  dierelbre 
«pon  tiiat  ground,  as  weil  as  upon  the  other,  I  think 
tnysehP  called  upon  to  reverse  this  judgmentr 

Upon  the  matter  of  costs  and  damages  that 
have  been  prayed,  I  must  observe  that  it  is  the 
first  case  'Of  the  kind,  and  that  the  question  jtseb 
iA.fUfwmte  imprem&nis,  and  tliat  upon  both  grounds 
it  is  not  die  inciination  of  the  Court  to  inflict  sudli 
ai  censure.  If  a  second  case  should  occur,  it  wi& 
require,  (in  my  judgment  till  corrected),  and  un- 
«doab«edly  lAiall  receive,  a  different  considerataon. 
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S^V.  <Str.  S^C. 


REWARD,  Selkrig. 
(Instance  Court.)  ,\  ■: 

THIS  was  the  case  of  a  British  ship,  of  the  bur-    March  loth. 
then  of  1 6«  tons,  the  property  of  Wentworffi       ^^*®' 
Bailey  of  the  island  of  JiamfliVa,  who,  in  December  foT^Jch'rf" 
1815,  shipped  at  Port  Royal  in  Jamaica  about  ten  JJ^ex^^uL 
tons  oi  Saint  Domingo  logwood,  and  twelve  tons  of  ^ logwood 
Jamaica  logwood,  with  which  the  vessel  sailed  on  though  de- 
the  14th  of  that  month  for  Annotto  Bay  in  Jamaica^  HT^nl^."*^ 
where  she  arrived  on  the  l6th,  landed  a  boat  full 
of  the  logwood,   and  shipped  forty-three   hogs- 
heads and  three  tierces  of  sugar,  and  one  huudred 
and  eleven  puncheons  of  rum,  with  which   she 
again  sailed  from  Annotto  Bay  on  the  91st  ot 
December^   and    arrived    the    day   following    at 
Kingston.    The  sugar  and  rum  were  then  landed ; 
but  the  market  proving  unfavourable,  the  whole 
of  the  sugar  and  twenty-nine  puncheons  of  tHe 
VOL.  n.  T  nijn 
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rum  *  were  re-shipped,  the  logwood  remaining  all 
the  time  on  board  On  the  15tii  of  January  1816, 
^"i8i8.^^  the  ship  sailed  from  Port  Royal  with  a  clearance 
for  Norfolk  in  the  United  States  of  America,  the 
clearance  containing  no  mention  of  the  logwood. 
On  the  same  day  she  was  seized  by  His  Majesty's 
i)rig  Emulous  J  T.  JV.  Carter  Esq.  commander,  and 
brought  back  to  Port  Royal,  where  the  ship  and 
logwood  were  proceeded  against  in  the  Vice-admi* 
ralty  Court,  for  a  breach  of  the  revenue  laws, 
(particularly  of  the  statutes  12  Car.  2.,  7  &  8 
fVm.  3.,  6  Geo.  3„  and  28  Geo.  3.),  by  exporting  j 
Jamaica  logwood  to  the  United  States. 

The  owner  at  Jamaica  gave  in  a  claim  alleging, 
that  no  breach  of  the  revenue  laws  was  contem- 
plated  in  the  exportation  of  the  logwood ;  that 
this  article  was  originally  put  on  board  at  Kingston, 
as  ballast  for  the  vt>yage  to  Annotto  Bay  ;  that  the 
claimant  had  given  orders,  that  the  logwood 
should  be  there  landed,  and  that  in  fact>  a  large 
boat  load  was  so  landed,  which  he  believed  to  have 
b^en  the  Jamaica  logwood,  as  that  was  the  last 
shipped ;  but  the  weather  being  bad,  and  time 
pressing,  the  master  was  unable  to  land  more, 
and  employed  the  remainder  as  dunnage y  for  the 
purpose  of  stowing  the  sugar  and  ruin  ;  for  which 
purpose  it  was  also  kept  on  board  at  the  tirpe  of  the 
reshipment  at  Kingston,  and  not  being  considered 
as  part  of  the  cargo,  was,,  for  that  reason  only,  not 
reported  as  such. 

It  appeared  on  the  evidence,  that  the  logwood, 
when  first  shipped  for  Annotto  Bay,  was  regularly 
reported  at  the  custom-house.  Orders  were  said 
to  have  been  given  to  land  the  whole  of  it  there. 

10  The 
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The  quantity  actually  taken  out  was  84  tohs,  and 
more  would  have  been  there  landed,  but  for  the 
badness  of  the  weather.  The  mate  deposed  that 
when  the  cargo  was  last  shipped  at  Kingston^  the 
owner  came  on  board  and  told  the  seamen,  they 
must  keep  the  logwood  out  of  sight  as  much  as 
possible,  and  that  he  turned  to  the  master,  and 
said  in  a  low  voice,  "  You  know  logwood  is  a 
'^  prohibited  ariticle  to  be  exported  to  the  United 
**  States."  It  was  also  stated,  that  after  the  seizure, 
the  master  being  asked  why  he  had  not  reported 
the  logwood  at  the  custom-house  when  he  deared 
out  for  America  said,  he  could  not  do  so,  because  it 
was  a  prohibited  article. 

On  the  other  hand  it  appeared  that  the  logwood 
actually  was  used  as  dunnage,  and  was  not  more 
than  was  necessary  for  that  purpose ;  and  one  of  the 
witnesses  deposed  that  it  was  customary  so  to  use 
logwood. 

On  this  evidence  the  ship  and  logwood  were 
condemned  at  Jamaica  as  a  forfeiture,  half  to  the 
crown  and  half  to  the  seizor }  and  an  appeal  was 
now  brought  from  that  condemnation. 


2C7' 
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3iarch  lOtht 
181& 


The  King^s  Advocate  ^nd  Stoddart  in  support  of 
the  sentence  contended,  that  the  contravention  of 
the  law  was  manifest;  that  it  did  not  signify  in  what 
character  the  prohibited  article  was  put  on  board, 
whether  it  was  called  cargo,  or  whether  it  was  called 
dunnage  ;  the  fkct  being,  that  it  was  an  article  of 
commerce  which  might  have  been  sold,  had  it 
reached  its  place  of  destination ;  that  there  was 
nothing  in  the  evidence  to  distinguish  the  Saint 
Domingo  logwood  from  the  Jamaica  ;  that  it  was 
not  necessary  to  prove  fraud  in  this  case,  but  that 
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bU^Imiu     *^  proof  of  fraud  were  necessary,  the  evidence 
sufficiently  shewed  a  fraudulent  intention^  both  by 


^'*i8*8^'    ^^^  expressions  of  the  owner,  and  of  the  master. 

Lushington  and  Dodson  for  the  appellant  con* 
tended  that  there  was  no  credible  proof  of  fraud  ; 
that  the  master  merely  stated  the  simple  fact,  that 
Jamaica  logwood  being  a  prohibited  article,  he 
could  not  report  it  as  cargo,  but  that  he  might 
still  employ  it  as  dunnage.  They  treated  the 
evidence  of  the  mate  as  altogether  improbable  and 
undeserving  of  credit;  and  argued,  that  in  a. case 
where  no  fraudulent  intention  existed,  it  would  be 
an  extremely  harsh  construction  of  the  statute  to 
hold  that  it  prohibited  the  employment  of  a  small 
quantity  of  logwood  as  dunnage ;  for  they  con- 
tended that  it  did  not  appear  that  there  was  more 
than  3i  tons  of  Jamaica  logwood  on  board  at  the 
time  of  seizure,  and  that  in  employing  it  as 
dunnage,  nothing  more  was  done  than  what  was 
customary,  according  to  the  evidence  of  one  of  the 
custom-house  officers  who  had  been  examined ; 
that  the  importation  of  foreign  logwood  into 
Jamaica^  and  its  re-exportation  thence,  was  now 
permitted  by  law;  and,  consequently,  that  the 
Legislature  could  no  longer  deem  it  an  object  of 
importance  to  restrain  the  export  of  logwood  the 
produce  of  the  Island.  They  cited  the  case  of  the 
Zeelust  in  1813,  where  a  ship  having  a  licence  to 
carry  corn  to  Holland^  had  discharged  it  into  a 
lighter,  which  was  afterwards  taken  as  prize ;  but 
the  Court  restored  the  corn,  and  also  50  hides  not 
^protected  by  the  licence,  but  used  in  the  manner 
of  vdunnage  to  cover  the  corn. 
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Judgment.                                                            „  ^^"^ 
iSir  WiUiam  Scott. — ^This  is  a  case  in  which  I  do   


not  feel  myself  authorized  to  disturb  the  sentence     ^"""j^^l^^ 
of  condemnation  which   has  taken  place  in   the 
Court  below.     The   major  part  of  the  cargo  on 
board  at  the  time  of  the  seizure  has  not  been  pro- 
ceeded against;    but  the  vessel  and  \3\  tons  of 
logwood  are  the  subjects  of  appeal.     This  logwood 
is  described  as  dunnage,  and  appears  to  have  been 
so  employed  on  board  the  ship.     A  part  of  it  is 
certainly  the  produce  of  Jamaica  ;  but  whether  3i 
tons  or  12  tons,  or  any  intermediate  quantity,  does 
not  appean     Whatever  was  the  quantity,  it  could 
not  legally  be  exported  to  the  United  States.     The 
law  had  imposed  an  aboohite  prohibition.    Some- 
thing has  been  said  on  the  policy  of  the  law,  and 
it  has  been  observed,  that  as  some  late  acts  permit 
the  importation  of  foreign  logwood  into  Jamaica^ 
and  its  re-exportation  thence,  the  restriction  of 
the  export  of  Jamaica  logwood  can  be  no  very 
important  object  in  the  contemplation  of  the  legis- 
lature ;  but  with  such  considerations  as  these,  I 
have  nothing  to  do.     This  Court  is  not  at  liberty  to 
controvert  the  policy  of  existing  prohibitions.     If 
they  are  unwise,  they  are  not  to  be  corrected  here. 
If  they  have  become  inconvenient  by  a  change  of 
circumstances  since  their  first  enactment,  applica* 
tion  must  be  made  to  the  legislature  to  remove  that 
inconvenience.    This  Court  cannot  take  on  itself 
l^islative  functions:  it  nuist  administer  the  law 
as  it  stands ;  certainly,  with  such  qualifications  as 
the  law  permits.  The  Court  is  not  bound  to  a  strict- 
ness at  once  harsh  and  pedantic  in  the  application 
of  statutes.     The  law  permits  the  qualification 
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1^0         implied  in  the  ancient  maxim  De  minimis  rum  curat 
lex. — ^Where  there  are  irregularities  of  very  slight 


March  10th,  consequence,  it  does  not  intend  that  the  infliction 
of  penalties  should  be  inflexibly  severe.  If  the  de- 
viation were  a  mere  trifle,  which,  if  continued  in 
practice,  would  weigh  little  or  nothing  on  the 
public  interest,  it  might  properly  be  overlooked. 
In  the  present  case,  the  exact  quantity  is  not  easily 
to  be  ascertained.  It  has  been  argued,  that  it  did 
not  amount  to  more  than  three  tons.  Three  tons 
of  fraud  perhaps  would  not  be  what  the  Court 
could  regard  as  a  mere  trifle.  I  think,  on  the  evi- 
dence, the  quantity  of  Jamaica  logwood  on  board 
was  probably  greater.  A  part  i^s  certainly  foreign, 
but  how  much  cannot  now  be  determined.  Upon 
the  whole,  the  Court  cannot  take  upon  itself  to 
say,  that  the  quantity  of  the  prohibited  article  was 
so  trifling  as  to  fall  properly  within  the  protection 
of  the  legal  maxim  before  adverted  to.  I  think 
it  exceeds  that*  amount ;  but  I  must  look  a  little 
further.  What  is  here  alleged  is,  that  this  is  the 
usual  practice  of  Jamaica.  Now,  in  my  mind, 
this,  instead  of  alleviating  the  strictness  to  be  exer- 
cised, ought  to  augment  it ;  for,  if  a  practice  sq 
abusive  prevails  generally  at  that  island ;  if  every 
ship  that  sa^ls  from  Jamaica  may  take  three,  four, 
live  or  six  tons  of  an  article,  the  exportation  of 
which  is  absolutely  prohibited  by  law,  what  becomes 
of  the  prohibition  ?  The  judge  of  the  Vice-admi- 
ralty Court  at  Jammca  (a  gentleman  of  very  consi- 
derable talents,  and  of  singular  judgment  in  the 
exercise  of  his  functions)  seems  to  have  done  per- 
fectly right  in  putting  a  check  to  this  practic^e.  If 
i^  b^  ti^ue,  as  has  been  stated,  that  dunnage  is 
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difficult  to  b^  {tfocured  BtJamaicOr  this  may  be  a      ^'^^ 
yery  proper  ground jTor  an  applioaUoq  to  the  legis'     ■  . 
li^tujBe.tO  xejIfiLK  the  proliibition^  but  cannot  justify    ^°^i^^' 
^e  individuals . ill  taking  Jon  tlietns^lves  alxreach  of 
tbelawastibdr  ge^^ral  custom.  It  must  beremem- 
bieri^,  that  this  iogweod,  itbough  :used  as  dunnage, 
was.  stiU.a  saleaU^  article,  and  might  be  disposed 
of. .  I  think  it  does  look  as  if  diet  e  were  somewhat 
of  a  custom  like  that  which  is  here  alleged  in  the 
way  ^of  excuse,  the   conversation  between  the 
master  and  the  custom^ihouse  cifficer  bears  pretty 
nmdb  that  inference;  but  if  3o>  it  ia  high  time  that 
the  custom  should  receive  the  check  which  it  has 
received  by  the  present  condemnation* 

It*  faa)3  been  argued,  that  it  is  a  case  entitled  to  if  the  uw  i. 
particular  favour,  from  the  absence  of  all  fraud ;  proof  of  ftmudu. 
and  tJiat  it  is  clear  there  was  do  intention  to  violate  noTn^!^!!!^. " 
the  law.    I  do  not  enter  into  that  question.     It  is 
sufficient '  if  there  is  a  contravention  of  the  law ; 
if  there  isjraus  in  legem.    Whether  that  may  have 
arisen  from  mistaken  apprehension,  from  careless- 
ness, or  from  any  other  cause,  it  is  not  material  to 
enquire.     In  these  cases  it  is  not  necessary  to  prove 
actual  and  personal  fraud.  Certainly  there  are  some 
points  in  the  evidence  which  seem  to  show  that  the 
owner  was  conscious  that  the  act  in  which  he  was 
engaged,  required  concealment ;  and  where  there 
is  concealment  and  clandestinity  in  such  matters,^ 
they  cannot  be  wholly  free  from  a  suspicion  of  fraud. 

Reference  has  been  made  to  a  licence  case  ad-  ^*f!!"**f  **** 

suqieet  to  con- 

judged  in  the  prize  court.    There  is  little  analogy  ndenttoni  cun^ 
between  those  cases  in  general,  and  revenue  cases,  uoence 
In  the  licence  cases  the  principal  object  was  the 
relaxation  of  a  general  prohibition  to  trade  with 
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^J^^  the  enemy,  and  (except  in  some  particular  in^ 
__.^  stances)  the  particular  nature  of  the  article  traded 
^^'sia.^^  in  va»  considered  by  the  government  granting  the 
licence  as  immaterial.  Therefore  the  Court  thought 
itself  at  liberty  to  construe  the  permissions  of  the 
licence  with  such  latitude  as  seemed  to  be  con- 
sistent with  the  intention  of  the  grantor.  The 
case  is  widely  different  in  a  prohibition  of  municipal 
law^  and  where  that  prohibition  turns  entirely  on 
the  nature  of  tiie  article.  There  are  many  other 
considerations  Hit^tmgiiifthing  all  that  class  of  cases 
from  tills  class :  in  fact  they  are  founded  on  differ- 
ent principles* 

I  am  of  opinion  that  here  was  a  distinct  breach  of 
the  law  by  exportation  of  saleable  goods,  call  them 
dunnage  if  you  please,  they  may  be  cargo  never- 
theless :  and  it  must  be  presumed  that  they  were 
going  to  be  converted  into  money. 

The  Court  affirmed  die  condemnation^  but  with- 
out costs. 
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NAPLES  GRANT. 

QN  the  Idth  of  Ma^  1815,  certain  Neapolitan     jtpniutht 

ships  of  war  and  stores  were  surrendered  to       '^^^' 
Robert  CampbeU  Esq,,   captain  of  His  Majesty's  ^^^^^^ 
ship  TremendouSy  in  pursuance  of  a  convention  of  ^^^^^^ 
that  date,   entered  into  between  General  Prince  fared  to  this 
Cariatif  on  behalf  of  the  government  of  Naples^  oonnde^  <» 
and  the  said  Robert  Campbell,  senior  officer  of  His  ^^rindpicof 
Majesty's  vessels  in  the  Bay  qf  Naples,  on  behalf 
of  His  Majesty. 

These  ships  and  stores  were  afterwards  restored 
to  the  Neapolitans^  by  order  of  His  Majesty's  go- 
vernment, without  any  proceedings  having  been 
insituted  against  them. 

On  the  18th  of  June  1816,  in  consequence  of  a 
motion  made  in  the  House  of  Commons,  it  was 
resolved^  '<  That  a  sum  not  exceeding  ^^150,000 
'*  be  granted  to  His  Majesty,  to  be  distributed  to 
'*  the  officers,  petty  officers,  seamen,  and  marines, 
«  under  the  command  of  Captain  Robert  CampbeU, 
<<  at  the  capture  of  Naples  on  the  ISth  day  of 
<*  Mojf  1815,  for  ships  and  stores  then  taken 
<<  from  the  enemy,  and  restored  to  the  NeapO'^ 
<<  titan  government;  and  that  the  said  sum  be  issued 
«  and  paid  without  any  fee  or  other  deduction 
"  whatsoever." 

In  December, 1S16,  a  memorial  of  Sir  Charles 
JBterrard  Bart.,  late  commander  of  His  Majesty's 
brig  Grasshopper,  was  presented  to  the  Lords  of 
the  Treasury,  setting  forth  the. grounds  upon  which 

he 
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nafus  he  considered  the  Grasshopper  to  be  entitled  to 
'  participate  in  the  vote  of  Parliament^  and  so- 
4p>^i4th,  liciting  their  Lordships  to  recommend  to  His 
Majesty,  to  include  the  memorialist  and  the  rest 
of  the  officers  and  crew  of  the  Grasshopper  in  any 
grant  that  might  be  made,  or  any  warrant  or  order 
issued  for  payment  of  the  money  so  voted  by  Par- 
liament 

On  the  10th  of  February  ISlTy  a  warranty  under 
the  sign  manual  of  His  Royal  Highness  the  Prince 
Regent,  was  issued,  directed  to  the  Lords  of  the 
Treasury,  signifying  His  Royal  Highnesses  pleasure, 
that  they  should  pay;  out  of  any  of  the  aid^  <Nr 
supplies  granted  to  His  Majesty  for  the  service  of 
the  year  181 6^  unto  Sir  Johi  Jackson  and  Captain 
Jeremiah  Coghlan^  the  sum  of  jttkSOfiOO,  upon 
trust,  to  be  distributed  to  the  officers,  petty  offi. 
cers,  seamen,  and  marines,  under  the  command  of 
Captain  Robert  Campbell,  at  the  capture  of  Naples f 
on  the  Idth  day  of  May  1815,  for  ships  and  stores 
then  taken  from  the  enemy,  and  restored  to  the 
Neapolitan  government,  agreeably  to  the  Royal 
Proclamation  for  the  Distribution  dT  Prizes,  and 
subject  to  the  sanctions  and  penalties  of  the  Prize 
Act 

It  was  afterwards  signified  to  Sir  Charles  Burrard, 
that  the  Lords  of  the  Treasury  declined  taking 
upon  themselves  to  determine  on  his  claim,  and 
referred  him  to  proceed  in  such  manner  as  he 
should  be  advised. 

On  the  16th  of  AprB  1817,  the  Proctor  for  Sir 
Charles  Burrardsddresa^  a  letter  to  the  trustees 
under  the  warrant,  requesting  them  to  autiiorize 
His  Majest/s  Proctor  to  appear  on  their  behalf, 

to 
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to  the  usual  process  of  the  High  Coiut  of  Admi-      ^^ 
ralty,  and  submit  to  its  jurisdiction  for  determining  -—.^ 
the  merits  of  the  claim  of  the  Grasshopper.  ^le**^' 

The  trustees  haying  signified  their  assent  to  this 
application^  the  case  wa$  brought  before  the  Court 
in  the  usual  manner. 

Judgment. 

Sir  WiJUam  Scott. — This  case  arises  on  the  con- 
struction of  a  grant  of  the  sum  of  ^150,000,  voted 
by  Parliament  to  be  distributed  to  the  officers,  petty 
officers,  seamen,  and  marines  under  the  command 
of  Captain  Robert  Campbell,  at  the  capture  of  Naples^ 
upon  the  13th  day  of  May  1815,  for  ships  (three  in 
number^  two  of  which  were  in  port  and  one  upon 
the  stocks),  and  also  for  stores  taken  from  the 
enemy,  and  restored  to  the  Neapolitan  government; 
and  for  ascertaining  how  this  sum  should  be  paid, 
it  is  referred  to  this  Court. 

A  question  has  been  raised,  or  rather  insinuated 
than  actually  contended  for,  that  the  Court  is  not  to 
consider  this  as  of  the  nature  qfprize^  but  that  the 
claims  of  the  parties  are  to  be  considered  upon  prin- 
ciples of  a  moire  enlarged  nature.  Now  prize  it  cer» 
tainly  is  not,  nor  from  the  terms  of  the  surrender 
can  it  be  considered  as  legal  prize;  at  the  same  time 
it  may  be  considered  as  agrantqfthe  nature  qf prize  ; 
and  although  not  measured  with  exactness  with 
respect  to  the  amount  of  the  substitute  for  the 
property,  (for  which  the  money  in  question  is  sub- 
stituted), or  the  quantum  of  force  employed,  yet 
it  is  nevertheless  for  a  service,  and  the  surrender 
of  ships  produced  by  force.  It  is  to  be  distributed 
as  prize  money  is  distributed  among  the  officers, 

petty 
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NAruM  petty  officers,  seamen^  and  marines ;  and  being  re- 

•  ferred  to  this  Court,  which  is  a  court  of  prize,  I 


^^fyru  Hth,    apprehend  that  it  was  the  intention  of  those  from 
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whom  that  reference  proceeds,  that  it  should  be 
considered  upon  the  principles  of  prize. 

It  does  not  belong  to  this  Court  to  interpret 
grants ;  this  Court  cannot  wander  into  general 
interpretations  of  the  kind ;  biit  if  it  be  a  grant  of 
the  nature  of  prize,  it  comes  naturally  under  the 
consideration  of  this  Court,  which  leaves  the 
general  interpretation  of  grants  to  a  jurisdiction  of 
another  nature. 

Looking  to  the  reference  in  this  case,  I  am 
bound  to  consider  it  upon  the  principles  of  prize, 
disregarding  the  invitation  made  to  the  Court  to 
enter  upon  a  more  enlarged  consideration  and 
feeling  of  liberality  in  favor  of  the  claimant,  in 
attending  to  which  the  Court  might  be  in  some 
danger  of  losing  its  way. , 

These  are  the  terms  that  may  be  applied  to  the 
nature  of  the  grant. 

Upon  every  consideration,   therefore,   I  must 
confine  myself  to  the  principles  upon  which  de- 
cisions on  prize  interests  are  governed^  which  are 
principles  of  rational  liberality. 
To  be  entitled       The  qucstiou  ariscs  on  a  demand  in  the  name 
^.^*  of  His  Majesty's  brig  Grasshopper,  which  claims 
mutt  have  been  ^q  fee  entitled  to  sharc  as  a  ioint-captor,  as  beinfir 

pratent  at  tcnne  *'  *  ^ 

period  of  the  concemcd  in  the  common  service  of  capturinfir  (if 
^Si^Aeaip-  ^  ™^y  ^^^  ^^  word)  certain  vessels;  and  the 
toewai  eflfec  principle  ou  which  both  sides  have  argued  is  that 

in  which  the  law  concurs,  namely^  that  in  order  to 
vest  an  interest  in  a  vessel  which  is  engaged  in 

the 
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the  common  service  in  a  blockade,  or  in  naval  or      Naplbs 

military  operations  of  that  kind^  it  must  be  shewn  1_ 

that  such  vessel  was  present  at  some  period  of  the     ^^  ^^^ 

1818« 

operation,  either  at  the  commencement,  the  inter- 
mediate stage,  or  at  the  time  of  the  surrender.  I  SemWe  that  an 
do  not  mean  to  lay  down  any  such  universal  or  arise  on  tome. 
negative  or  exclusive  principle,  in  which  it  can  be  ^If'^^ 
said,  that  there  may  not  be  cases  in  which  an  general  mie, 
interest  may  arise  upon  something  falling  short  of 
this ;  but  the  rule  is  severe,  and  it  cannot  be  in 
general  denied,  that  where  a  vessel  of  war  asso- 
ciat€4  with  others  is  present  at  any  part  of  a  war- 
like transaction,  be  it  blockade,  siege,  or  whatev^ 
it  may  be,  that,  by  being  present  at  any  part  of  it, 
and  more  particularly  if  combined  in  the  service 
of  the  operation,  such  vessel  is  fairly  entitled  to 
the  interest  which  she  claims.  In  order  to  deter* 
mine,  then,  whether  the  Grasshopper  may  be 
brought  within  this  limitation  of  the  right  of  prize, 
it  may  be  proper  to  consider  the  occurrences 
which  took  place  in  this  business.  They  are  con- 
tained in  some  degree  in  the  allegation  offered  on 
her  part,  which  to  a  great  degree  proves  itself; 
the  facts  which  it  asserts  being  exhibited  in  orders 
and  instructions,  and  as  there  is  no  reason  to 
presume  that  they  were  not  as  expressed,  I  may 
take  them,  as  far  as  they  go^  to  be  a  &ir  exposition 
of  what  did  occur. 

Four  witnesses  only  are  examined,  and  I  cannot 
assent  to  the  observation  of  the  King's  Advocate, 
that  these  are  interested  witnesses ;  there  is  only 
one  of  them  who  may  be  considered  in  that  cha- 
racter, namely,  Mr.  Start  j  but  neither  Lord  Burg^ 

hersh 
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Napub       hersh  nor  Captain  Dickson  cito  be  considered  in 
!_    that  light ;  the  latter  of  these  officers  was  on  board 


Apru  MUi,     the  Rivoliy  and  not  in  the  Grasshopper. 

It  is  stated  in  the  allegation,  that  upon  the  S8th 
of  March  His  Majesty's  brig  the  Grasshopper^ 
under  the  command  of  Sir  Charles  Burrard,  was 
lying  at  anchor  in  Genoa  MolCj  together  with  the 
Tremendous  and  other  vessels.  That  Sir  Charles 
Burrard  received  an  order  from  Captain  Campbell^ 
(a  general  order),  whereby  he  was  directed  to 
place  himself  under  his  command,  and  accordingly 
he  was  placed  under  his  command  at  the  time  of 
the  order  exhibited,  which  bears  date  upon  the 
SOth  day  of  March.  The  allegation  proceeds  to 
state  that  the  government  of  Naples  being  favor- 
able to  the  usurpation  of  the  crown  of  France,  and 
hostile  to  the  policy  of  Great  Britain^  various  com- 
munications passed  between  Captain  Campbell  and 
the  Commander  in  Chief  of  the  British  land  forces  ; 
and  it  was  determined  by  them  that  every  assistance 
should  be  given  to  the  Austrian  army  then  ad- 
vancing towards  Naples^  (which  is  the  sole  fact,  I 
think,  to  which  Lord  PFilUam  Bentinck  speaks)  ; 
that  Captain  Campbell  being  desirous  of  informing 
himself  of  the  marine  force  of  the  Neapolitan 
government,  and  also  the  disposition  of  the  British 
naval  Commander  in  Chief,  as  to  the  prosecution 
of  hostilities,  did,  upon  the  11th  day  of  April  1815^ 
-  by  an  order  in  writing  in  Leghorn  Roads,  direct 
Captain  Sir  Charles  Burrard  to  proceed  off  Naples 
and  touch  at  certain  ports  in  the  way,  to  see  if 
any  of  the  enemies  men  of  war  were  lying  there, 
and  not  meeting  with  any,  he  was  to  proceed 
and  endeavour  to  fall  in  with  His  Majesty's  ship 

BivoU, 
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JRW0U9    thffli  to    proceed    to    Palermo^    and  to      ^^^ 
ddiver  di^atjchea  to  the  Commander  in  Chief,  ■ 

and  in  his  way  lo  todch  at  ports  where  British  ^^^^ 
Consuls  were  residing,  in  order  to  inform  them 
of  the  existing  circumstances  between  Great 
Britain  and  Naples^  and  to  observe  due  caution 
in  approaching  any  ship  whatever,  and  to  take 
notice  of  the  movements  of  hostile  troops  and 
vessels.  The  order  is  exhibited,  and  then  the 
narrative  goes  on  to  state  that  the  Grasshopper 
proceeded  to  execute  that  order,  and  arrived  in  Pa* 
krmo  Bay  on  the  18th  o£  Aprils  and  there  found  the 
Partridge  at  anchor  in  the  Bay.  That  on  the  Slst 
of  April  Sir  Charles  Burrard  received  an  order  in 
writing  from  Captain  John  MilUer  Adye,  senior  offi- 
cer in  the  Bay^  requiring  him,  in  consequence  of  a 
requisition  of  merchants  stPalermOf  toproceed  with 
the  sloop  or  brig  under  Sir  Charles  BurrarcPs  com- 
mand off  the  port  of  Naple&^  and  cruise  there  for 
one  week,  from  the  time  of  making  the  land,  and 
at  the  expiration  of  such  tiine  to  return  to  Palermo. 
The  8th  article  states  that  he  did  execute  this  order^ 
and  that  upon  the  dOth  of  April  the  Grasshopper 
being  in  the  Bay  of  Naples  fell  in  with  His  Majesty's 
^ip  Tremendous^  and  that  Captain  Sir  Charles 
Burrard  went  on  board  that  ship  with  the  orders 
he  had  received  from  Captain  Adye ;  and  Captain 
Campbell  observed^  tjhat,  as  the  period  for  his  (Sir 
Charles  Burrard* s)  cruizing  had  expired,  he  should, 
pursuant  to  the  directions  of  the  Commander  in 
Chief,  take  him  under  his  orders^  and  the  Grass^ 
hopper  was  accordingly  directcfd  to  take  the  station 
which  His  Majesty's  ship  Rivoli  had  just  1^ 
which  was  to  cruize  off  the  northern  passages  of  the 

Bay 


^80 


CASES  DffiTERMINED  IN  THE 


NaplM 
Gkamt. 


4prU  14^ 
1818. 


Bay  qf  Naples.  He  did  so,  in  company  with  the 
Tremendous,  under  the  command  of  Captain 
CampheUy  from  the  SOth  of  Aprillo  the  6th  of  Meoff 
for  the  purpose  of  watching  and  of  blockading  tiie 
said  port. 

Now,  I  agree  with  the  observation  of  the  King's 
Advocate,  that  it  would  have  been  better,  perhaps^ 
if  theblockade  had  been  more  specifically  described ; 
it  turns  out  to  be  not  so  much  a  blockade  of  Naples^ 
as  a  blockade  of  certain  ships  in  the  Bay  of  Naples. 
It  would  have  been  better  if  it  had  been  more 
precisely  explained.  However  I  do  not  remember 
any  Direction  being  made  to  that  on  the  admission  of 
the  allegation. 

There  is  matter  enough  in  the  evidence  to  fill  up 
that  fact,  and  sufficiently  explain  the  application  of 
the  blockade,  which  I  think  appears  to  have  been  a 
blockade  of  the  ships  in  the  Bay  qfNapleSy  to  pre* 
vent  their  egress  for  any  purpose  of  hostiUty,  either 
elusive  or  defensive  in  any  manner ;  the  RiooU 
being  there  to  prevent  their  issuing  from  the 
northern  passage,  and  the  TVemendous  and  other 
vessels  being  stationed  upon  the  southern  outlet 
to  prevent  their  egress  on  that  side. 

The  history  goes  on  to  relate  that  during  the  ab- 
sence of  Sir  Charles  Burrard  at  Palermo,  Captain 
Campbell,  leaving  His  Majesty's  ship  of  war  2Ve* 
mendous  at  Leghorn,  proceeded  to  Florence  to  com- 
municate with  the  British  minister  there  as  to  the 
prosecution  of  the  war  against  Marshal  MtiniA  then 
chief  of  the  Neapolitan  government,  and  for  the 
assisting  and  co-operating  with  the  army  of  the 
allies  advancing  towards  the  Neapolitan  territory* 
And  in  consequence  the  said  Captain  Campbell 
having  rejoined  his  ship,  proceeded  to  cruize  in 

the 
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the  Bay  of  Naples^  to  blockade  two  ships  of  the      Nat^ 
line  of  the  Neapolitan  government.  ' 

And  there  is  the  material  evidence  of  Lord  ^pniuih. 
Bttrghersh  upon  that  point ;  for  he  says,  that  at 
Leghorn  he  saw  Captain  Campbell^  whom  by  letter 
dated  the  10th  of  April  he  had  authorised  to  com- 
mence hostilities  against  the  Neapolitans.  The 
finst  arrangement  was  to  protect  Leghorn  by  the 
naval  force  in  co-operation  with  the  land  forces. 
That  he  afterwards  proceeded  (a  change  of  circum- 
stances having  taken  place)  to  the  head  quarters  of 
General  Nugent,  the  commander  in  chief  of  the 
Austrian  and  Tuscan  forces  in  Tuscany.  And  he 
upon  his  arrival  there  wrote  to  Captain  Campbell, 
desiring  to  see  him  at  Florence,  to  make  the  neces- 
sary arrangements  for  the  employment  of  the 
British  force  under  his  command,  in  co-operating 
with  the  Austrian  army  against  the  Neapolitan 
states.  It  was  upon  the  18th  of  April  that  Captain 
Campbell  arrived  in  Florence,  and  the  arrangement 
made  between  him  (Lord  Burghersh)  and  Captain 
Campbell  was  general ;  it  was,  that  he  should  do 
what?  why^  **  that  Captain  Campbell  should  em« 
^*  ploy  the  force  under  his  command  to  blockade 
"  the  Neapolitan  ships  of  war  in  the  Bay  of  Na^ 
*•  pksJ^  That  is  the  first  service  which  was  to 
attract  his  attention.  ^^  To  create  alarm  in  the 
*^  Ben/  of  Naples,**  and  "  to  give  assistance  to  the 
*'  Austrian  army;  which  was  advancing  by  the  coast 
"  road  upon  the  Neapolitan  territory,  and  to  keep 
"  up  the  communication  with  the  Sicilian  expedi- 
*^  tion  assembled  at  Melazzo**  But  the  first  ser- 
vice was  certainly  that  of  blockading  the  ships  of 
the  line  lying  in  the  Bay  of  Naples. 

VOL.  II.  u  The 


^82  CASES  DB'IISRMINRD  IN  TH£ 

G^  The  allegation  goes  on  to  state,  **  that  having 

'^  rejoined  his  ship,  Captain  CompA^// proceeded  to 
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^  Mtw  ««  the  Bay  qf  Naples  to  blockade  two  ships  of  the 
^  line  of  the  NeapoUtan  government  lying  in  the 
^  mole  of  the  port  of  Naples,  and  to  co-operate 
**  with  theAustrian  army  in  the  capture  of  jy0^s»'* 
echoing  exactly  what  is  described  to  have  passed 
in  the  arrangement  as  agreed  upon  between  Lord 
Burghersh  and  Captain  Campbett. 

The  allegation  also  states,  that  during  such 
cruize  His  Majesty's  ship  Tremetuiaus  was  on  the 
90th  of  Jpril  joined  by  the  Grasshopper,  and 
Captain  Campbell  was  desirous  to  communicate 
with  the  Austrian  commander ;  and  upon  the  Gth  of 
Mc^  he  verbally  ordered  Sir  Charles  Burrard  to 
proceed  in  the  Grasshopper  to  Terracina  with  a 
letter,  which  he  accordingly  did. 

The  11th  article  states,  that  on  the  7th  oiMag 
Captain  Campbell  proceeded  to  blockade  the  Ba^ 
qf  Naples  and  the  ships  there,  and  having  under 
Ids  command  the  Tremendous,  Akmene^  and  the 
Grasshopper  (although  it  was  not  personally  present^^ 
he  sent  a  flag  of  truce  into  Naples,  informing  the 
government,  that  unless  it  surrendered  the  ships 
of  war  and  stores,  he  should  proceed  to  bombard 
the  town.  That  upon  the  9th  of  Maj^  he  made 
sail  after  a  strange  vessel,  which  stood  in  towards 
Naples,  but  afterwards  altered  her  course  in  a 
contrary  direction.  That  Sir  Charles  Burrard 
was  proceeding  to  return  to  his  station  in  the 
morning  of  the  9th  of  Mojf,  and  being  distant 
from  the  land  about  five  miles,  he  observed  a 
strange  sail,  which  turned  out  to  be  the  vessel 
which  Captain  Campbell  was  in  chace  of,  and 
he  took  the  opportunity  of  firing  broadsides  into 

this 
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this  Strange  frigate,   and  in   company  with  the      ^^ 
TremendoiiSj  the  Grasshopper   pursued  this   sail 


under  the  walls  of  Gaeta.  "^^x^ 

ft  does  not  appear  that  the  Grasshopper  did  at 
this  time  proceed  into  the  Bay  of  Naples. 

The  next  article  states,  that  the  ships  before 
Gaeta  were  joined  by  the  sloop  Partridge  (upon 
the  9th  of  May\  which  had  arrived  with  dis- 
patches from  Lord  EoTnouth,  directing  Captain 
Campbell  not  to  molest  the  French  flag ;  and  the 
strange  frigate  which  was  chased  into  Qaeta 
having  carried  that  flag.  Captain  Campbell  apolo^ 
gised  by  letter  to  the  French  captain  for  having  so 
done :  an  order  was  accordingly  given  by  Captain 
Campbell  to  Sir  Charles  Burrard^  directing  him  to 
proceed  and  deliver  a  letter,  with  a  flag  of  truce,  to 
the  French  frigate  at  Gaeta,  and  ailerwards  to 
proceed  to  Terracina  and  communicate  with  the 
Austrian  army,  and  giving  them  all  possible  assist* 
ance,  he  was  instructed  to  return  to  Captain  Camp^ 
heU,  off  Naples :  all  of  which  was  regularly  exe- 
cuted.  He  went  with  this  letter  of  apology  to 
the  French  frigate ;  he  communicated  with  the 
Austrictns  at  Terradna,  and  returned  again  to  the 
Bay  qf  Naples  ;  where  he  did  not  arrive,  undoubt>^ 
edly,  till  afl;er  the  surrender  had  been  made,  in 
consequence  of  the  message  which  was  so  sent 
in  upon  the  8th  of  May.  When  he  came  there, 
he  found  that  the  surrender  had  been  actually 
made;  and  therefore,  as  it  appears  to  me,  the 
question  in  this  case  is,  at  what  time  this  blockade 
must  be  considered  to  have  commenced?  and 
whether  from  that  commencement.  His  Majesty's 
ship  Grasshopper  can  be  pronounced  to  have  bee» 
present,  and  much  more  to  have  been  active  in  it? 

u2  It 
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ot^  ''  seems  to  me  to  have  been  assumed  in  this  case, 
....___  that  the  commencement  was  at  the  time  at  which 
4»tf^i4tii,  the  summons  was  sent  in ;  and  that  the  termina- 
tion of  it  was  at  the  time  of  the  actual  surrender. 
And  I  entirely  agree  with  Dr.  Arnold^  that  if  that 
is  to  be  taken  as  the  time  of  the  actual  blockade 
of  the  bay,  that  the  title  of  the  Grasshopper  is 
entirely  ousted  ;  and  I  entirely  agree  in  the  state- 
ment, that  the  Grasshopper  was  not  in  the  JBoy  of 
Napks  at  that  time,  nor  at  the  time  of  the 
summons,  nor  upon  any  of  the  intermediate 
days,  nor  at  the  time  of  the  surrender;  and 
therefore,  if  that  be  taken  as  the  point  of  law,  that 
the  time  of  the  summons  and  surrender  is  to  be  so 
considered,  then  the  Grasshopper  is  not  to  be  so 
wbit  to  be       entitled.    But  it  strikes  me,  that  that  is  not  by  any 

deemed  the  .  i         ,  ,  d 

oommeiioemcnt  mcaus  to  be  cousidercd  as  the  commencement  or 

this  blockade;  but  that  the  moment  these  ships 
were  assembled  to  stop  the  egress  of  the  vessels 
in  the  bay  is  to  be  considered  the  commencement 
of  it.  And,  if  the  Grasshopper  were  there  during 
any  part  of  that  time  (and  she  appears  not  only  to 
have  been  present,  but  contributing  to  that 
operation),  she  comes  then  under  the  ordinary 
qualification  of  prize  interest 

Now,  upon  what  ground  is  it  to  be  assumed  that 
the  blockade  is  to  be  taken  to  have  commenced 
from  the  time  the  summons  was  sent  in  ?  Is  that 
so  ?  The  summons  is  usually  the  conclusion  of  the 
business ;  after  the  parties  have  taken  their  posi- 
tions, and  have  made  their  advances,  and  have 
sounded  the  dispositions  of  the  persons  who  are 
the  objects  of  attack :  but  the  blockade  or  siege 
commences  long  before  that  time. 

Let 
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Let  us  see  the  situation  of  the  Grasshopper  at      q^^ 
tiiat  antecedent  period.  L. 

Captain  Dickson^  who  is  perfectly  disinterested^  -^p^  *^*» 
says,  to  the  8th  article  of  the  allegation,  that  the 
deponent,  after  his  arrival  off  the  Bay  qfNapks, 
continued  some  time  in  company  with  Captain 
Campbell,  the  two  ships  under  their  commands 
being  jointly  engaged  in  blockading  the  two  line 
of  battle  ships  in  that  bay.  How  long  they  were 
there  he  does  not  say,  but  it  was  probably  a  week 
or  ten  days.  After  that  time,  it  was  agreed  that 
they  should  separate,  and  that  deponent  should 
take  a  more  northerly  situation,  to  intercept  the 
line  of  battle  ships  should  they  proceed  that  way. 
When  the  deponent  was  proceeding  to  the  nortli- 
ward  of  Ischia,  an  island  near  the  Bay  qf  Naples^ 
he  fell  in  with  and  captured  a  French  frigate,  and 
was  proceeding  with  his  prize  to  Palermo^  when 
the  Grasshopper  came  up,  and  Sir  Charles  Burrard 
came  on  board  the  Tremendous^  (where  the  de- 
ponent was  making  a  report) ;  when  there  he  does 
not  recollect  whether  any  orders  were  given  by 
Captain  Campbell  in  his  hearing,  but  something 
was  said  as  to  the  situation  which  the  Grasshopper 
should  occupy ;  and  he  knew  that  it  was  under 
the  orders  of  Captain  Campbell,  and  he  under- 
stood it  to  be  settled  when  he  left  them,  that 
the  Grasshopper  should  continue  under  his 
orders,  and  take  a  station  to  windward,  so  as  to 
co-operate  in  blockading  the  bay.  He  says  further, 
that  the  Grasshopper  did  not  take  exactly 
the  station  which  the  RivoU  had  left,  which 
would  be  dangerous  for  the  Grasshopper,  being  oi* 
inferior  force. 

u  3  Now 
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Naples 

G&AKT. 


Now  this  account  is  coniirined  by  Mr.  Starr, 
.  who  was  on  board  the  Grasshopper^  and  speaks  to 
Xit-  *»»«  same  point.  And  I  do  not  apprehend  it  is 
capable  of  contradiction  or  denial,  when  he  says 
this,  that  this  ship  was  after  the  30th  of  April  in 
the  Bai/  qf  Naples^  and  was  contributing  its  force 
to  the  blockade  of  those  vessels ;  and  therefore  it 
cannot  be  contended,  unless  you  can  reduce  the 
commencement  of  the  blockade  to  a  much  later 
period,  namely,  at  the  moment  when  the  summons 
was  sent  in,  it  cannot  be  contended,  I  say,  but 
that  the  Grasshopper  was  present  and  assisting  at 
the  blockade  ;  taking  it  that  it  had  commenced  at 
the  time  of  the  summons ;  that  she  joined  when 
the  Rivoli  went  away,  she  was  engaged  upon  the 
common  principles  of  prize,  which  give  it  to 
^  vessels  that  assist  in  any  part  of  the  operation. 

Upon  these  principles  this  vessel  is  entitled. 

I  think  the  blockade  is  sufficiently  proved,  and 
that  it  existed  before  the  time  when  it  is  said  to 
have  commenced  on  the  other  side;  perhaps  it 
was  commenced  under  other  views,  namely,  with 
a  view  of  obtaining  the  capture  of  these  ships, 
not  of  dealing  wiUi  them  pacifically,  when  the 
blockade  commenced,  but  being  rendered  so  by 
the  events  which  followed,  namely,  the  approach 
of  the  Austrian  army  upon  the  land-side,  the 
enemy  was  willing  to  accept  of  the  British  custody 
of  these  vessels.  The  relations  between  this 
country  and  Napks  were  certainly  such  as  those 
which  Lord  fVilliam  Bentinck  and  Lord  Bterghersh 
have  intimated,  and  if  a  hostile  force  could  have 
been  sent  before,  it  would  have  been  so  done.    It 

acted 
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acted  at  that  time  only  by  preventing  the  egress  ^^"^ 

of  the  vessels  in  question,  but  that  operation  con- [ 

nected  itself  in  point  of  fact  with  every  thing  that  4r»^  i^tb, 
followed^  and  led  directly  to  the  ultimate  event  of 
which  the  blockade  was  the  commencement    I 
am  therefore  of  opinion,  that  the  Grasshopper  is 
entitled  to  the  judgment  of  this  Court. 


u  ^ 
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WARRIOR^  Peache. 

(Instance  Court.) 

May  2d,  1818.  'J^UIS  WHS   a   causc  of  posscssion,  brought  by 
The  Court  of  Matthew  Boyd  of  CamberwelU  in  the  county 

i^rt'SmStidto  of  Surrey,  the  original  owner  of  this  ship,  against 

^iTrf^diT**'  J^^^P^  Dyson  Woodhead,  the  present  possessor, 

puted  title,  but  asserting  himself  to  be  the  owner  of  the  ship, 

jurisdiction  under  a  purchase  made  by  him  at  the  Isle  qf 

orer  ouiie.  of  jpy.^^^  f^jn  Robert  Berry,  the  agent  of  Matthem 

Boyd  at  that  place. 

Judgment. 
Sir  William  Scott. — ^This  case  originated  in  an 
application  to  the  Court  by  Mr.  Boyd  to  be  put 
into  possession  of  a  vessel,  which  appears  to  have 
been  clearly  his  property ;  it  being  a  British  built 
vessel,  and  purchased  by  him  in  the  month  of 
January   1815,  for  the  sum  of  j^4,200  under  a 
regular  bill  of  sale,  and  with  every  other  requisite 
formality.    The  person  in  whose  possession  it  now 
appears,  is  a  Mr.  Woodhead,  who  asserts  himself 
to  be  the  legal  proprietor ;  and  in  support  of  his 
title,  produces  a  bill  of  sale  from  Mr.  Berry  of 
the  Isle  qf  France  to  himself,  and  an  indorsement 
on  the  register  to  the  same  effect    On  the  part  of 
Mr.  Boyd,   it  is  contended  that   the  pretended 
transfer  from  Mr.  Berry  is  altogether  fhtudulent, 
and  that  the  property  being  still  vested  in  him,  he 
is  entitled  to  recover  possession  of  it  under  the 
authority  of  this  Court.    A  question  is  now  raised 
whether  the  Court  has  authority  to  decide  upon 

the 
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the  validity  of  a  title  founded  upon  a  bill  of  sale  ;         The 
a  question  which,  I  cannot  help  tlunking,  might       ^""*- 


have  been  raised  in  an  earlier  stage  of  these  pro-  iuaysd,  isis. 
ceedings.  It  is  certainly  true  that  this  Court  did 
formerly  entertain  questions  of  title  to  a  much 
greater  extent  than  it  has  lately  been  in  the  habit 
of  doing:  In  former  times,  indeed,  it  decided 
without  reserve  upon  all  questions  of  disputed  title, 
which  the  parties  thought  proper  to  bring  before  it 
for  adjudication.  After  the  Restoration,  however, 
it  was  informed  by  other  courts,  that  such  matters 
were  not  properly  cognizable  here;  and,  since 
that  time,  it  has  been  very  abstemious  in  the  inter- 
position of  its  authority.  The  jurisdiction  over 
causes  ^possession  was  still  retained ;  and  although 
the  higher  tiibunals  of  the  country  denied  the  right 
of  this  Court  to  interfere  in  mere  questions  qf  dis- 
puted title,  no  intimation  was  ever  given  by  them'  ' 
that  the  Court  must  abandon  its  jurisdiction  over 
causes  qf  possession. 

A  question  of  title  may  occur  incidentally  in  a  a  question  or 
cause  of  possession,  and  it  then  becomes  neces*  ^^drata^l^ 
sary  for  the  Court  to  enquire  into  the  title,  at  •«««rfpo^ 
least  so  far  as  to  satisfy  itself  that  it  may  safely  To  what  extent 
decree  possession  to  the  party  seeking  it.  It  can-  then  enqJni^ 
not  be  laid  down  that  the  Court  is  to  'decline  its 
jurisdiction  in  a  cause  of  possession,  on  the  j 
mere  averment  of  one  of  the  parties,  that  there  is 
a  conflicting  claim  of  title.  If  the  mere  averment 
of  title,  without  any  examination  into  its  founda- 
tion^ would  be  sufficient  to  arrest  the  progress  of  a 
cause,  the  jurisdiction  of  the  Court  over  cases  of 
possession  would  be  ousted  altogether.  It  would 
be  idle  to  say  that  the  Court  retained  its  jurisdiction, 

if 
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WilLos.     ^  ^^  moment  a  warrant  was  extracted  by  one 
party,  theother  wasat  liberty  to  put  an  end  to  the  suit» 


2iasf  9d,isis.  by assertuig a  titie^  resting,  perfaaps^onnofoundatuMi 
whatever.  The  nature  of  the  title  must  be  shewn 
before  it  can  be  permitted  to  have  the  efiect  of 
arresting  the  cause  in  its  progress.  It  must  be 
made  to  appear  that  it  is  not  a  mere  cpbw^  title 
that  is  set  up^  but  that  it  is^such  as  to  raise  a  real 
and  substantial  doubt  to  whom  the  property 
belongs ;  and,  in  that  case,  the  Court  would  cer- 
tainly  decline  to  interfere  as  to  the  possession, 
until  the  title  should  have  been  determined  upon 
by  the  courts  in  which  such  questions  have  been 
more  usually  agitated  in  the  modem  practice  of 
the  law. 

Subject  to  these  observations  I  proceed  to  en- 
quire into  the  circumstances  of  the  present  case. 
The  transaction  itself  took  place  in  a  very  remote 
quarter  of  the  globe,  and  the  person  more  particu- 
lariy  engaged  in  the  transfer  of  the  vessel,  I  mean 
Mr.  Berry  who  sold  it,  is  still  there,  and  probably 
knows  nothingof  any  of  the  proceedings  in  this  cause. 
How  then  can  the  Court  expect  to  have  that  full 
and  satis&ctory  information  which  it  might  have 
obtained  in  an  inquiry  into  any  domestic  trans* 
acticm.  ITiere  all  the  parties  interested  in  the  iui- 
quiry  would  have  been  at  hand  to  explain  and 
defend  their  own  conduct  But  in  this  case  it  is 
quite  otherwise.  Here  I  am  called  upon  to  decide 
upon  the  conduct  of  a  person  who  is  absent, 
against  whom  there  is  a  direct  charge  of  fraud, 
and  who  has  no  opportunity  of  being  heard  in  his 
defence.  Mr.  Beny  is  the  person  who  actually 
made  the  sale  of  the  ship  f  all  the  papers  were  drawn 

up. 
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up,  and  every  thing  was  done  by  his  advice  iind     ^J[^ 
under  his  direction.    If  therefore  there  be  fraud  in 


the  case,  he  is  one  of  the  most  guilty  of  those  con-  ^^s/^  i^i^. 
cemedin  iL  I  am  then,in  fact, trying  hisconduct in 
his  absence ;  and  it  must  be  a  very  strong  case  indeed 
that  would  induce  me,  under  such  circumstances,  to 
determine  that  the  sale  was  invalid  on  the  ground 
of  fraud.  It  appears  that  Boyd  was  certainly  the 
owner  of  this  vessel,  that  he  repaired  her  at  a  very 
considerable  expence,  that  he  sent  her  out  to  the 
£ast  Indies  under  the  care  of  Peache  as  master,  of 
whom  he  knew  but  little,  but  of  whose  character 
he  had  received  a  good  report.  The  master  sails 
with  instructicms  from  Mr.  Bog/d,  which  are  drawn 
with  sufficient  accuracy  as  far  as  they  go,  but  I  do 
not  find  that  they  contain  any  directions  for  his  con- 
duct in  case  of  distress  or  emergency.  If  any  event 
of  that  sort  should  occur,  he  is  left  with  no  other 
guide  for  his  conduct  than  the  law,  which  law  is 
the  dictate  of  reason  and  good  sense  only.  The 
vessel  sails  to  the  Cape  qf  Good  Hope,  and  from 
thence  to  the  Isle  ^  FrancCf  consigned  to 
Mr.  Berry  ^  with  whom  it  appears  that  B(^d  was  not 
personally  acquainted,  but  whose  character  he  had, 
according  to  his  own  account,  long  known,  and 
to  whom  he  had  been  recommended  in  the  strongest 
and  most  flattering  terms.  The  authority  which 
was  confided  to  Mr.  Berry  was  of  a  very  large  de- 
scription :  for  it  appears  that  he  was  not  only  en^ 
trusted  with  the  disposal  of  the  outward  cargo,  but 
with  a  discretionary  power  to  purchase  a  new  one; 
and  that  he  was  also  invested  with  the  power  of 
displacing  the  master,  if  he  should  think  fit  to  do 
80.    From  the  correi^ndeuce  which  afterwards 

took 
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WA^l^m.      ^^^^  place,  it  should  seem  that  Mr.  Boyd  himself 

was  in  some  measure  dissatisfied  with  the  conduct 

j^oysd,  1818.    of  Peache  as  master,  but  whether  justly  so  or  not 

the  Court  is  not  now  to  question.    The  powers 
*;  given  to  Mr.  Berry  certainly  do  not  extend  to  the 
;  sale  of  the  ship,  nor  is  any  mention  made  of  the 
circumstances  under  which  a  sale  might  be  deemed 
advisable.    But  no  such  event  was  in  the  contem- 
plation of  Mr.  Boyd.    He  appears  to  have  been 
satisfied  with  Mr.  Berry^s  mode  of  employing  the 
vessel ;  though  in  one  of  his  letters  he  certainly  ex* 
presses  some  surprise  that  she  should  want  repairs, 
having  so  recently  been  refitted.     The  ship  had 
been  chartered  to  bring  cattle  from  the  Islnnd  of 
Madagascar  to  the  Mauritius^  and  had  been  navi- 
gating under  a  French  master  and  crew ;  not  in 
consequence  of  any  misconduct  on  the  part  of 
Peache,  but  merely  on  account  of  the  nature  of  tbe 
trade,  with  which  the  Frenchmen  were  supposed  to 
be  better  acquainted.    According  to  the  protest  of 
the  French  master,  the  vessel  met  with  bad  weather 
and  sufiered  considerably  in  her  last  voyage  be- 
tween Madagascar  and  the  Mauritius ;  and  there 
seems  no  reason  to  doubt  the  truth  of  the  account 
given  by  him,  for  he  could  have  no  interest  in  ex- 
aggerating the  damage  which  the  vessel  sustained. 
The  vessel  was  then  returned  into  the  hands  of  the 
English  master,   and  stood  in    need  of  repairs. 
The  question  is,  how  are  these  to  be  obtained  ? 
What  is  the  captain  to  do?  For  I  must  advert  to  the 
situation  in  which  the  man  was  placed,  in  a  remote 
part  of  the  world  without  any  instructions  from 
his  owner  applicable  to  such  circumstances.    Com- 
mon  sense  as  well  as  the  law  points  out  that  he 

should 
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should  in  first  place   apply  to  the  agent  of  the     y^^^^ 
owner,  which   it   appears  that  he   did.    If  the 


agent  cannot  or  will  not  assist,  and  if  himself  and  ^'vH  »«»«• 
his  owner  are  without  any  other  friends  who  are 
ready  to  come  forward  and  furnish  him  with  the 
necessary  supplies,  what  can  he  do  better  than 
to  make  application  to  the  Court  of  Admiralty  ? 
In   some   parts  of  the   world    the  authority   of 
such  courts  is  deemed  conclusive,  though  it  cer- 
tainly has  been  otherwise  held  by  the  courts  which 
possess  the  controlling  power  within  the  British 
territories.  But  the  want  of  such  jurisdiction  I  have 
heard  greatly  regretted  by  some  of  the  eminent 
persons  who  now  preside  in  those  Courts.     What 
is  the  manner  in  which  the  master  conducts  him* 
self  in  this  particular  case  ?  Why  in  the  first  place 
he  applies  to  Mr.  Berry j  the  agent  of  his  owner, 
and  it  is  not  denied  that  this  was  the  best  course 
he  could  have  pursued.     But  Mr.  Berry^  it  ap« 
pears,  refused  to  grant  him  the  necessary  supplies. 
It  is  said,  that  this  is  strange  conduct  on  the  part 
of  Mr.  Berry i  and  thathe  oughtnot  tohave  refused, 
as    he    had   money  in    his   hands   belonging  to 
Mr.  Boyd^  which  he  mightand  ought  to  have  applied 
for  the  use  of  the  ship.     Supposing  the  fact  to  be 
as  represented,  that  Berry  had  money  ofBoycPs  in 
his  hands,  I  should  say  so  too.     If  Berry  had  been 
heard  and  had  not  been  able  to  assign  a  sufficient 
and  satisfactory  reason  for  acting  as  he  did,  I 
should  be  of  the  same  opinion.    But  Berry  has 
not  been  heard  j  he  is  not  here  to  explain  how 
things  really  stood.     It  is  possible,  and  not  im- 
probable, that  he  might  have  money  of  Boyd's 
in  his  hands,  but  it  is  by  no  means  certain  that  he 

had; 
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wamqe.  '^^  >  *°^  ^^  ™^^*  ^^  recollected,  that,  at  this  par- 
-i——  ticular  time,  a  great  calamity  bad  occurred  at  the 
May  2d,  1818.    j^^  ^  Francc,  which  had  very  much  impeded 

business  of  every  kind,  and  had  to  a  great  degree 
suspended  all  cash  payments.    It  is  possible  that 
Berry  might  have  the  expectation  of  receiving 
money  on  Bot/tTH  account;  but  admitting  that  the 
fact  was  so,  that  he  had  an  expectation,  a  prospect 
of  getting  some  money  of  Boyd*H  into  his  posses- 
sion, still  I  am  not  aware  that  an  agent  is  bound  by 
the  law-merchant  to  advance  money  for  the  use  of 
his  principal,  on  the  expectation  of  receiving  it 
back  at  some  unknown  and  uncertain  period  of 
time.     If  the  fact,  therefore,  were  proved,  that  he 
actually  had  such   an  expectation,  it  would  be 
somewhat  harsh  in  the  absence  of  the  party  to 
conclude  that  he  acted  improperly  in  refusing  to 
supply  the  master  from  his  own  funds.  ^  The  &ct 
however,  is  certain,  that  whether  rightly  or  not,  he 
did  refuse  to  advance  the  money.    What  then  was 
the  master  to  do  under  such  circumstances  ?  He 
does,  what  in  my  opinion  was  extremely  proper, 
makes  an  application  to  the  Vice- Admiralty  Court, 
which  I  have  no  doubt  acted  with  proper  attention 
to  the  case.    It  certainly  does  not  precisely  appear 
from  any  of  the  proceedings  of  that  Court,  that  it 
was  informed  of  the  applications  which  had  been 
previously  made  to  Mr.  Bern/,  and  that  he  had 
declined  to  supply  the  money.     But  I  must  pre- 
sume that  it  had  a  knowledge  of  this  circumstance ; 
for  it  is  impossible  to  suppose  that  it  would  have 
acted  as  it  did,  unless  it  had  possessed  information 
to  this  eflfect.    The  Court  directed  that  endeavours 

2  3  should 


HIGH  COURT  OF  ADMIRALTY.  jgg5 

should  be  used  to  raise  money  upon  bottomree^         Th« 
and  it  is  proved  that  this  measure  was  attempted. 


but  without  success,  and  indeed  it  is  probable  that  i^bysd,  isis. 
the  state  of  the  island  rendered  this  more  difficult 
of  accomplishment  than  it  would  otherwise  have 
been.  The  Court  then  directed  that  a  survey 
should  be  made  of  the  vessel ;  and,  if  I  had  per- 
ceived that  improper  persons  had  been  selected 
for  the  performance  of  this  duty,  I  should  think 
very  differently  of  that  Court  than  I  am  now  dis- 
posed  to  do.  But  the  persons  appointed  by  the 
Court  as  surveyors,  do  not  appear  to  have  acted 
otherwise  than  with  the  greatest  propriety;  for, 
although  an  attempt  has  been  made  to  impeach 
their  xonduct,  there  does  not  appear  to  be  any 
ground  of  charge  against  thenu  It  is  sworn 
indeed  by  two  persons,  one  of  whom  is  very  young, 
that  the  master  desired  them  to  irepresent  the 
ship  to  be  in  as  bad  a  state  as  possible^  and  not 
sea-worthy ;  but  this  can  hardly  be  true,  for  the 
surveyors  were  not  to  depend  upon  the  account 
given  them  by  others,  but  upon  an  actual  survey 
Hiade  by  themselves.  The  surveyors  report  that 
the  sum  necessary  to  be  expended  on  repairs  to 
make  the  ship  fit  to  take  a  cargo  to  any  part  of 
the  world,  would  amount  to  £0,000  dollars*  The 
Court  then  declared  that  all  had  been  done  that 
was  proper.  What  could  the  Court  do  more  ?  It 
could  not  make  the  survey  itself ;  and  having  taken 
care  to  select  proper  persons  and  received  their 
report,  to  which  no  objection  was  taken,  it  had 
done  all  that  was  necessary.  The  ship  was  then 
ordered  by  the  Court  to  be  sold,  and  she  was 

accord- 
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wa^oe.     accordingly  put  up  to  auction ;  but  as  a  small  sum 

I  only  was  bid,  the  master  thought  proper  to  buy  it 

^ay8d,i8i8.    j^  for  ths  sum  of  y^^OO  dollars.     Upon  this  the 

master  again  applies  for  instructions  to  Mr.  Berry ^ 
who  recommends  him  to  dispose  of  the  ship  by 
private  contract.  It  is  said  that  the  master  ought 
to  have  gone  back  to  the  Court  for  further  direc- 
tions, that  he  ought  to  have  applied  for  an  order 
to  sell  the  vessel  publicly  for  whatever  she  would 
fetch,  and  certainly  this  would  have  been  the  most 
regular  mode  of  proceeding;  but,  although  it 
does  not  appear  that  any  application  of  this  sort 
was  made  to  the  Court,  it  is  by  no  means  impos- 
sible that  it  might  have  been.  A  private  sale  of 
the  vessel  then  takes  place,  and  if  it  had  beMi  for 
a  smaller  sum  than  what  had  before  been  publicly 
offered,  I  should  have  been  inclined  to  suppose 
that  the  sale  might  have  been  fraudulent;  but 
here  the  agreement  was  for  a  sum  considerably 
larger  than  what  had  before  been  offered,  which  is 
a  strong  circumstance  to  shew  the  absence  of  fraud. 
If  there  be  fraud  in  the  business,  Mr.  Berry  must 
be  the  principal  agent  in  it,  for  every  thing  is  done 
by  the  master  under  his  authority  and  direction. 
High  testimonials  are  produced  in  favour  of  the 
character  of  Mr.  Berry ^  and  he  is  accredited  by 
Mr.  Boyd  himself  in  his  letters,  and  indeed  by  the 
very  employment  of  him  as  agent  and  consignee. 
Who  is  the  purchaser  ?  Why  not  a  person  belonging 
to  the  island,  and  likely  on  that  account  to  have 
any  favour  shewn  him^  but  Mr.  Woodhead^^ho  had 
just  arrived  from  the  Cape  of  Good  Hope^  where 
he  happened  to  have  some  wine  and  other  goods 

lyingf 
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]jring,  which  he  wished  to  send  to  England.    I  see     ^^^ 
no  proof  of  fraud  in  this  purchase  thus  made  from 


Mr.  Berry.  It  is  not  satisfactorily  proved,  that  J^«4f  laj?. 
he  had  any  money  belonging  to  the  owner  in  his 
hands.  The  master  ceitainly  had  none  \  moqey 
was  not  to  be  got  upon  bottomree.  What  could 
be  done  better  than  to  sell  the  ship  for  the  most 
that  she  would  fetch  ?  Mn  Woodhead  purchases 
her,  not  from  the  captain,  but  from  Mr.  Berry ^  who 
was  the  agent,  not  appointed  for  sale  certainly, 
for  that  was  not  in  the  contemplation  of  the  owner, 
nqr  were  the  circumstances  that  might  lead  to  a 
necessity  for  the  sale.  It  is  said  that  the  ship  was 
not  repaired  to  the  extent  of  the  report  made  by 
the  surveyors ;  but  that  is  in  part  accounted  for, 
by  the  circumstance  of  Mr.  WoodheacP^  having 
merely  repaired  her  so  far  as  to  make  her  fit  for  the 
voyage  to  England.  Can  I  then  take  upon  myself 
to  say,  that  this  purchase  by  Mr.  Woodheady  has 
been  made  under  such  circumstances  of  fraud,  as 
would  justify  me  in  pronouncing  it  to  be  null  and 
void,  and  to  order  the  vessel  to  be  restored  to  the 
original  owner  ?  Certainly  not.  It  appears  that 
the  master  afterwards  purchased  one-third  share  of 
this  vessel  from  Mr.  Woodhead.  In  this  he  acted 
imprudently,  and  certainly  should  have  abstained 
from  so  doing.  But  this  is  not  such  a  circumstance 
as  would  altogether  impeach  the  fairness  of  the  trans- 
action ;  especially  as  it  was  Berry  ^  and  not  the  master, 
who  transferred  the  vessel  to  Woodhead.  If  the  sale 
of  the  vessel  by  Mr.  Berry  was  not  fraudulent,  the 
subsequent  sale  of  a  part  of  it  must  also  be  free 
from  fraud ;  at  least,  as  far  as  the  original  owner 
VOL.  II*  X  waji 
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^J«         was  concerned.  It  is  enough  for  me  to  say  that  the 
transaction  is  not  shewn  to  be  clearly  fraudulent. 


Uay  94 1818.    which  aioue  could  justify  the  Court  in  pronouncing 

it  to  be  altogether  void.  I  do  not  feel  myself 
authorized  therefore  to  transfer  the  possession  from 
the  purchaser  to  the  former  owner. 
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CYGNET,  KiDD. 

1  HIS  was  the  case  of  a  Spanish  cargo  taken  on  ^^  **  ^^is, 
board  a  British  ship  by  an  American  privateer,  and  trJty,  *«  a«/ 
afterwards  retaken  by  a  British  vessel  of  war,  and  ^e*frl^*^°"^ 
brought  to  this  country.     At  the  time  of  the  goods,"  does 

,  I'll  "^ot  warrant 

capture  and  recapture,  war  subsisted  between  such  a  certain 
Great  Britain  and  the  United  States  of  America^  S^'SiSt^^ies 
but  Spain  was  in  amity  with  both  those  powers.  •*"?»  »»«>»J4 

•^      ^  •'  ^  make  enemies 

Restitution  of  the  ship  was  decreed  on  salvage,  goods,**  as  to 
and   the  cargo  was  sold  under  a  decree  of  the  co^to  decree 
Court.     A  claim  for  the  proceeds  of  the  cargo  J^l^^rf** 
was  afterwards  given  on  behalf  of  some  Spanish  property,  other. 

^  ^  -*  wise  neutral, 

subjects,  when  the  judge  pronounced  for  the  claim,  onboardBntjsh 
directed   seven-eighths    of  the   proceeds  to    be    '^ 
restored  to  the  claimants^  and  reserved  the  adjudi« 
cation  of  the  remaining  eighth,  together  with  the 
question  of  salvage. 

The  King^s  Advocate  and  Dodson  on  behalf  of 
the  recaptors  cited  the  treaty  of  commerce  entered 
into  in  the  year  1795,  and  still  subsisting  between 
Spain  and  the  United  States  of  America^  and  con- 
tended that  the  cargo  having  been  taken  onboard  an 
enemy's  ship  would  have  been  liable  to  condemna- 
tion in  an  American  court  of  prize..  By  the  treaty 
it  was  stipulated  that  free  ships  should  make  free 
goods^  (yide  Laws  of  United  States  qf  America^ 
vol.  2.  p.  5S6),  from  which  stipulation  it  was  fairly 
to  be  inferred  that  enemies  ships  should  make 
enemies  goods. 

Arnold  and  Adams  for  the  claimants  denied 
that  the  inference  contended  for  could  fairly  be 

X  2  deduced 
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J%  ad,  1818. 


ThftCramt.  dcduced  from  the  stipulation  referred  to  in  the 
treaty,  and  submitted  that  the  claimants  were 
entitled  by  the  general  law  of  nations  to  restitution 
without  payment  of  salvage. 

The  Court  was  of  opinion,  that  the  mere 
argument  of  inference  did  not  warrant  such  a 
certain  conclusion,  and  decreed  restitution  to  the 
Spanish  claimants,  rejected  the  daim  of  the  re> 
captors  for  salvage,  and  refused  to  allow  their 
expences. 
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VILLE  DE  VARSOVIE. 

Judgment. 
Sir  W.  /Sco//.— This  is  a  question  of  AgflMLwowy, 
arising  out  of  the  destruction  of  five  French  ships       isib. 
of  war,  in  the  memorable  engagement  at  Aix  Roads^  STto'thr' 
in  the  year  1809*   They  and  other  vessels  had  been  j^^^^  biock^. 
long  blockaded  by  a  fleet  under  the  command  of  ^  u>  the  foe- 
Lord  Gambier ;   and  an  attempt  was  at  length  ^fl^h^^^ 
proposed  to  destroy  as  many  as  could  be  reached  ^ JTk^ 
by  means  of  fireships,  assisted  of  course  by  the  inthedMtruo. 
blockading  squadron.    This  attempt  was  carried  enfimies  shipt. 
into  execution  on  the  night  of  April  the  11  th,  and 
in  the  following  day,  with  the  efifect  of  destroying 
the  five  ships,  at  least  as  far  as  the  present  question 
is  concerned.    The  head-4noney  was  applied  for 
on  the  part  of  the  fleet,  and  it  was  granted }  but 
the  distribution  was  prevented  by  a  notice,  which 
was  given,  on  the  part  of  Lord  Cockraney  to  the 
agent  of  the  fleet  not  to  distribute.  In  consequence 
of  tliis  proceeding,  a  monition  was  taken  out, 
calling  upon  Lord  Cochrane  to  show  cause  why  the 
head-money  should  not  be  distributed  among  the 
fleet  in  general ;  and  it  is  in  answer  to  this  monition 
that  his  lordship  appears  and  shows  cause,  the  efiect 
of  which  it  is  for  the  Court  now  to  consider. 

Some  complaint  has  been  made,  that  the  present 
mode  of  proceeding  is  disadvantageous  to  his  lord- 
ship. If  it  be  so,  the  objection  comes  too  late. 
In  the  beginning  it  was  open  to  his  lordship  to  have 

X  S  adopted 
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Villi  in      adopted  a  different  course,  and  at  a  later  stage  it 
was  open  to  him  to  have  represented  to  the  Court 


June  soth,     any  inconvenience  to  which  that  course  had  sub- 


1818* 


jected  hini)  and  the  Court  would  have  given  the 

matter  another  shape.     But  both  parties  have  been 

content  to  go  on  in  the  course  originally  taken^  and 

any  complaint  upon  that  matter  now  comes  too 

late  to  be  entitled  to  attention. 

Benefit  of  head-      This  being  a  question  of  head-money,  it  is  to  be 

^^l^'within    admitted  that  it  certainly  has  been  the  habit  of 

S^S  S^**  '^^^  Court,  supported  by  a  consentaneous  practice 

pri«-  on  the  part  of  the  superior  courts  to  restrict  the 

benefit  of  heacUmoney  within  much  narrower  limits 
than  that  of  prize^  or  property  taken  from  the 
enemy.  In  the  case  of  the  latter  property,  it  is 
well  known  that  the  benefit  has  travelled  to  a 
much  greater  distance,  by  means  of  an  enlarged 
interpretation  of  the  word  "  taken,"  carrying  the 
application  of  that  word  to  an  extent  probably  not 
within  the  contemplation  of  those  who  first  used  it. 
It  has  been  extended  so  as  to  include,  with  few 
exceptions,  all  ships  of  force  within  visual  distance, 
though  perhaps  otherwise  unconnected  with  the 
act  of  capture,  and  even  unconscious  of  its  occur- 
rence ; — a  rule,  which  falls  hard  in  many  particular 
cases  affecting  the  interest  of  meritorious  captors, 
but  which  is  supported  by  the  equity  of  an  universal 
application,  giving  possibly  an  equal  benefit  to  the 
same  meritorious  captors  in  other  cases,  where, 
but  for  this  same  rule,  tliey  would  take  no  benefit 
at  all. 
Sight  alone  not  li^  the  distribution  of  head-money,  the  bounty 
^ude  to  of  the  state  itself;  and  not  the  fruit  of  fortunate 
share  in  head-    acquisitiou,   a  mucli  Stricter  principle  has  been 

money.  *  i.    j 

appued. 
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applied.    It  is  considered  more  as  a  reward  for     y^^ 

real  and  active  service,  and  for  meritorious  personal  

exertion^  though  not  very  prominently  called  for     ''^^^ 
by  the  mere  textual  expressions  of  the  statute.   It 
is  not  shared  with  those  who  have  no  title  but  that 
of  the  casual  sight  of  a  transaction  in  which  they 
had  no  immediate  share.    It  is  not  even  an  honest 
and  anxious  endeavour  to  share  in  the  peril  that 
shall  bring  the  parties  within  the  extent  of  the 
beneficial  title^  if  the  endeavour  does  not  bring 
them  within  the  capacity  of  actual  sharing  in  that 
peril.     If  two  ships  of  war,  otherwise  unconnected, 
chase»    and    the  one  comes  up  and  fights  and 
captures^  before  the  arrival  of  the  other ^  the  latter 
is  not  held  entitled,  because  she  had  not,  though 
using  her  best  endeavours,  brought  herself  within 
the  sphere  of  action.     But  if  she  had  so  done,  and 
only  refrained  from  actually  mixing  in  the  fight 
then  terminating,  because  the  force  immediately 
applied  was  already  more  than  was  necessary,  and 
the  addition  of  any  more  could  only  have  injured 
the  value  of  the  property  in  contest^  or  produced 
an  useless  effiision  of  blood,  and  if  such  a  state  of 
facts  were  clearly  established  to  the  satisfitction  of 
the  Court,  the  Court  would  not  consider  that  the 
party  who  withheld  the  use  of  his  force  upon  such 
considerations    only,    being   otherwise   perfectly 
ready  and   disposed  to  combat,  was  disqualified 
from  taking  an  interest  in  the  head-money  pro- 
nounced for  thereon.    The  Court  has  gone  still 
further ;  and,  upon  principles  from  which  it  feels 
no  disposition  to  recede,  it  has  pronounced  for  the 
interest  of  a  vessel,  which  had  not  been  shown 
with  any  degree  of  certainty  to  have  arrived  within 

x  if  gun- 
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ViLu  u     gunshot.     Such  waft  the  case  of  the  TFeser^  in 
VAMovn.     ^hich    the  Bippoiiy  a  large  fthip  of  force,  was 
jtme  30th,     Called  in  to  assist  two  others  whidh  had  contended 
^^^^       a  long  time  in  vain  with  the  enemy.    On  the 
appearance  of  the  Bippan^  the  fFeser  surrendered 
at  once :  and  although  there  was  no  further  action, 
the  immediate  submission  was  held  to  entitle  the 
Rippon  to  share  in  the  head-money. 
In  a  general  In  the  casc  of  au  uuited  force,  acting  for  a 

wf^So^to  general  purpose,  I  take  the  rule  to  be,  that  it  is  a 
SSI^iStout  conflict  of  all  with  all.  In  point  of  fact,  particular 
gn^cuitf  attdi.  ships  must  aud  will  be  engaged,  at  psuticular  times 
]«r  merits  or  during  the  engagement,  with  particular  ships; 
*"^™*"'        but  as  the  co-operation  and  conflict  are  both  general , 

and  it  may  be  hardly  possible  to  distinguish  the 
particular  combats  that  take  place  in  the  course  of 
a  long  mixed  engagement,  which  is  varying  its 
face  every  moment  of  its  duration,  it  is  considered 
by  the  law  as  throughout  the  combined  e0brt  of 
every  one  against  every  one,  without  particular 
attention  to  particular  merits  or  sufferings.  In  the 
battle  of  Aboukir,  one  ship,  which  gallantly  led 
the  way  into  action^  grounded  upon  a  shoal,  and 
was  prevented  by  that  accident  fVom  taking  any 
further  share  in  that  memorable  engagement.  That 
ship,  I  presume,  shared  in  the  head-money :  at 
least  I  am  confident  that  this  Court  would  have 
felt  no  hesitation  in  pronouncing  for  her  interest, 
any  more  than  for  that  of  any  Other  ship  which  hod 
been  disabled  in  the  course  of  the  action;  It  may 
happen,  and  I  have  reason  to  believe  often  does 
happen  in  fact,  that  in  general  engagements  ships 
which  are  mutually  engaged  recede  to  a  great 
distance  from  the  generd  fleet,  and  far  out  of  its 

sight ; 
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^ht ;  but  that  dongatida  doeB  not  at  all  aflfect  the     Viu.  01 
unity  of  the  transaction ;    it  is  still  a  general       ^*^^^ 


engagement,  and  die  ship  belonging  to  the  superior     Jtme  socb, 
party,  whether  successful  or  not  against  her  par* 
ticular  o{^onent,  shares  with  all  the  rest  of  the 
body  of  the  fleet  in  the  fruits  of  the  general  triumph 
of  the  day. 

The  rules  therefore  as  to  head-money  difler  Ruifreipwt- 
widely  as  they  regard  claims  arising  out  of  general  money  diiKr 
engagements,  and  as  they  regard  those  which  are  ^^^  aJ^^ 
founded  on  particular  combats :  and  in  questions  !^i*^^ 
respecting  that  title,  it  is  ^ery  necessary  to  distin-  ment»» «  ^ 
guish  to  which  class  the  case  in  question  is  to  be  oomiMUi. 
referred.    If  to  that  of  particular  combat^  it  must 
be  shown  that  the  claimant  has  directed  his  force 
to  the  particular  object  in  the  requisite  degree : 
not  so,  if  founded  on  something  of  the  nature  of 
general  engagement.    There  it  is  only  necessary  to 
show  that  the  claimant  composed  a  part  of  the 
general  body ;  that  he  was  present  within  a  suffi- 
cient distance  to  have  given  assistance  still  more 
active,  if  required^  to  that  part  of  the  common 
force  which  was  immediately  employed ;  that  he 
was  present,  giving  not  a  remote  encouragement, 
but  an  immediate  support,  to  the  enterprise^  as  far 
as  it  was  neqessary  for  him  so  to  do.     It  might 
happen,  as  it  most  certainly  does  in  the  present 
instance,  that  the  active  use  of  the  whole  force 
might  be  on  many  accounts  extremely  unadvisable } 
that  the  space  for  such  an  employment  might,  on 
account  of  its  limits,  be  attended  with  much  in- 
convenience and  risk ;  that  the  use  of  one  descrip- 
tion of  the  component  force  might  be  more  proper 
to  sustain  only  an  auxiliary  and  protecting  part, 

though 
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viLLEDi      though  *  equally  necessary  to  the  success  of  the 
i  ^'^^"^     general  enterprise  ;   that  the  disposition  of  the 


juneaoih,  whole  forcc  combined  for  the  general  purpose 
^^^^'  rested  with  the  skill  and  discretion  of  the  com- 
mander, who  had  assigned  to  each  portion  its 
proper  station ;  that  such  a  station  had  been  as« 
signed  to  the  claimant  in  that  transaction ;  and 
that  the  duties  imposed  upon  him  by  such  an 
assignment  of  station,  whatever  they  were,  had 
been  adequately  performed.  If  such  be  the 
character  fairly  attributable  to  the  transaction,  it 
will  subject  the  case  to  the  rules  that  apply  to  a 
combined  force  acting  in  the  nature  of  a  general 
engagement  If  not — ^if  it  is  to  be  understood  upon 
the  common  principles  applied  to  a  separate  force, 
or  to  a  force  that  must  be  considered  as  acting  sepa- 
rately, it  roust  be  considered  less  favourably  for  the 
fleet  in  this  instance ;  for  it  has  been  established  to 
the  entire  satisfaction  of  the  Court,  assisted  in  its 
judgment  by  gentlemen  of  the  Trinity  House,  that 
'  the  fleet  never  approached  within  gunshot  of  the 
scene  of  action.  At  no  period  did  the  Caledonia, 
and  the  ships  immediately  associated  with  her,  do 
so  ;  and  therefore  they  could  with  great  difficulty, 
if  at  all,  support  a  claim  to  head-money  for  ships 
captured  by  other  vessels,  unless  upon  principles 
that  in  no  degree  belong  to  unassociated  ships* 

The  questions  proper  to  be  considered,  in  order 
to  determine  this  case,  are  therefore — 

1st.  Whether  these  were  the  transactions  of  a 
fleet  originally  associated  for  one  common  purpose, 
to  which  these  transactions  immediately  relate  ? 

Sdly.  If  so,  whether  a  severance  and  dissociation 
was  produced  by  any  occurrence  afterwards,  at  any 

period 
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period  at  which  the  fleet  could  be  excluded  f rotn      Vilu  ds 


Vaksotii. 


the  benefit  that  it  would  have  taken,  if  it  had  con- 

tinned  in  its  original  united  character  ?  June  soth, 

The  first  question  refers  necessarily  to  the  origin  '^^** 
of  the  transaction ;  and  I  think  it  cannot  be  doubted 
but  that  it  must  have  been  in  the  mind  and  intention 
of  the  blockading  force,  which  had  been  long  so 
employed,  to  reach  these  French  ships  if  possible. 
To  imagine  otherwise  would  be  just  as  rational  as 
to  suppose  that  any  animal  of  prey  surveys  its 
object  without  a  wish  beyond  that  of  the  mere 
contemplation.  In  the  act  on  petition,  as  originally 
drawn  on  the  part  of  Lord  Cochrane ^  it  was  ex- 
pressly alleged,  *^  That  an  expedition  was  formed, 
under  the  orders  of  Lord  Gambier^  for  the  purpose 
of  capturing  or  destrojring  the  French  ships  which 
he  had  been  blockading  in  Aix  Roads.^^—*^*  That 
this  expedition  consisted  of  the  line  of  battle  ships, 
the  frigates,  sloops  of  war,  gun-brigs,  bomb^vessels, 
fireships,  and  explosion-vessels^  schooners,  and 
cutters,  taking  in  the  whole  of  the  fleet,  great  ships 
and  small,  under  Lord  Gambier^s  command.'^  From 
this  description,  one  would  imagine  that  there  was 
no  intention  to  contest  the  facts,  not  only  that  this 
expedition  was  intrusted  to  Lord  Gambier^  but 
likewise  that  it  was  executed  by  the  general  fleet 
under  his  command.  But  it  proceeds  to  the  details 
of  the  attack  on  the  11th  and  12th  of  April,  in  a 
description  that  purports  to  confine  at  least  the 
execution  of  the  attack  to  a  particular  set  of  vessels 
which  were  more  immediately  and  actively  em- 
ployed ;  and  concludes  with  a  prayer  that  does  not 
go  even  to  that  extent,  for  it  desires  the  Court  to 
direct  tlie  distribution  to  be  made  to  the  Imperieuse, 

the 
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vaI^^vb  ^  ^^^P  commanded  by  Lord  Coekrane.  However, 
,»..._i.  it  has  since  been  stated  upon  affidavits  that  this 
*^ui  8^  account  had  been  hastily  and  somewhat  inaccurately 
drawn  up  in  Lord  Cochran€^B  absence^  and  without 
communication  with  him :  and  the  account  stated 
by  Lord  Cochrane  himself^  in  his  reply  to  Lord 
Gambier^B  answer  contained  in  the  act,  contradicts 
m  toto  the  account  originally  given  in  on  his  behalf. 
For  Lord  Gamlner  having  stated  in  his  answer  that 
the  French  fleet  being  actually  blockaded,  it  became 
a  matter  of  deliberation  between  him  and  the 
captains  of  the  ships  of  the  line,  with  whom  he  oc- 
casionally advised,  what  might  be  the  best  method 
of  effecting  the  destruction  of  the  French  fleet ; 
and  that  as  it  appeared  to  them  that  the  only  mode 
of  so  doing  would  be  by  the  use  of  fireships,  a 
communication  to  that  effect  was  made  to  the  Lords 
of  the  Admiralty,  and  the  adoption  of  such  means 
was  accordingly  resolved  upon  by  their  lordships* 
All  this  is  expressly  contradicted  by  Lord  Cochrane^ 
who  denies,  in  the  most  unreserved  terms,  that  the 
destruction  of  the  French  fleet  by  fireships  became 
'  a  matter  of  deliberation  between  Lord  Gambler  and 
his  captains,  or  that  the  Lords  of  the  Admiralty 
resolved  upon  it  in  consequence  bf  any  communi- 
cation from  Lord  Gambier ;  and  asserts  that  the 
whole  project  originated  in  communications  made 
to  their  lordships  by  Lord  Cochrane^  excluding,  by 
this  account.  Lord  Gambler  from  all  participation 
in  the  origin  as  well  as  in  the  execution  of  the 
whole  matter. 

On  looking  ioto  the  letters  which  Lord  Cochrane 
produces  from  the  Admiralty,  I  confess  that  this 
latter  statement  does  not  appeal*  to  me  to  be  borne 

out 
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out  by  them.    The  first  in  order  of  time  is  a  iCtter      v«" «« 

from  Lord  Gtffft^^,  dated  the  lltb  of  Af^rcA  I8O99  _-«.^_ 

some  time  before  Lord  Cochrane  had  any  commu*     *^,^' 

Bication  with  the  Admiralty  on  the  subject.  In  this 

Lord  Qambier  speaks  of  ^<  bombarding  the  enemy's 

fleet,''  and  of  ^'  making  an^ttempt  to  destroy  it ;" 

clearly  evincing  that  such  an  attempt  had  come  at 

least  under  his  own  deliberation,  though  he  was  not 

at  that  time  very  sanguine  in  expectations  of  its 

success ;  for  he  goes  on  to  say,  **  the  enemy's  ships 

lie  veiy  much  exposed  to  the  operation  oi  Jireships : 

it  is  a  horrible  mode  of  warfare,  and  the  attempt 

very  hazardous,  if  not  desperate;  but  we  should 

have  plenty  of  volunteers  for  the  service." 

The  next  letter  is  from  Mr.  Pole^  the  Secretary 
of  the  Admiralty,,  to  Lord  Gambier.  It  is  dated  on 
the  19th  of  Marchf  the  very  day  that  Lord  Coch* 
rone  arrived  at  Phftnouih  in  the  Imperieuse  from 
the  Mediterranean^  at  which  time  he  received  a 
communication  by  telegraph  from  the  Admiralty^ 
requiring  his  attendance  in  London*  Thb  letter 
begins  by  informing  Lord  Gambier  that  the  Board 
of  Admiralty  had  ordered  twelve  transports  to  be 
fitted  out  BSJireshipSf  to  proceed  and  join  him  off 
Rochefort;  that  Mr.  Congreve  was  also  under 
orders  to  join  him  with  a  large  assortment  of 
rockets ;  that  the  bomb-vessels  were  fitting  with 
all  possible  expedition  to  proceed  to  the  same 
destination ;  and  that  all  these  preparations  were 
making  with  a  view  to  enable  him,  Lord  Gatnlner, 
to  make  an  attack  on  the  French  fleet  at  their 
anchorage  off  the  Isle  d^AuSy  if  practicable; 
directing  him  to  consider  the  possibility  of  eflS^cting 
it,  either  conjointly  with  his  line  of  battle  ships, 

frigates, 
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or  separately  by  any  of  these  means :  and  in  the 


1818. 


^«)th,  postscript  Mr.  Pole  says,  "  the  fireships  are  ex- 
pected to  sail  from  the  Downs  to-morrow,  and  the 
rocket  ship  from  the  Nore  about  the  same  .time/* 
Here,  therefore,  is  an  entire  delegation  of  discretion 
and  command  to  Lord  Gambler  for  the  special  pur- 
pose of  this  transaction,  and  means  actually 
furnished  to  him  for  its  execution,  in  whatever 
mode  he  might  deem  most  expedient ;  and  all  this 
before  the  Lords  of  the  Admiralty  had  had  any  com- 
munication whatever  on  the  subject  with  Lord 
Cochrane^  as  far  at  least  as  I  am  enabled  to  discover. 
There  may  have  been  other  communications  with 
his  lordship,  of  which  I  know  nothing ;  but  I  can 
only  judge  from  the  evidence  submitted  to  me,  and 
-such  is  the  evidence  which  these  letters  brought  in 
by  Lord  Cochrane  on  affidavit  afford. 

The  next  letter  is  of  the  25th  of  March  :  and 
in  the  interval  Lord  Cochrane  had  come  up  from 
Plymouth  to  London^  and  had  had  an  interview  vrith 
the  Lords  of  the  Admiralty.  Mr,  Pole  herein  says 
to  hordGambier,  "  My  Lords  Commissioners  of  the 
Admiralty  have  thought  fit  to  select  Captain  Lord 
Cochrane  for  the  purpose  of  conducting,  under  yovr 
lordship* s  directions^  the  fireships  to  be  employed 
in  the  projected  attack  of  the  enemy's  squadron  off 
Isle  d^Aia::' 

.  On  the  26th  of  March  Lord  Gambter  writes  to 
Mr.  Poky  acknowledging  the  receipt  of  his  letter 
of  the  19th,  and  says — *'  The  enemy  have  taken  their 
position  apparently  with  the  view  not  only  to  be 
protected  by  the  strong  works  upon  the  Isle  d^AtJc^ 
but  also  to  have  the  entrance  of  the  Charente  open 

to 
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to  them  }  that  in  case  of  being  attacked  by  jire-^      villk  dc 
ihips^  and  other  engines  of  that  kind»  they  may  run 


up  the  river  beyond  the  reach  of  them."  ^^^  i^h» 

1918. 

Upon  a  general  view  of  these  documents,  I  think 
nothing  is  clearer  than  that  the  command  of  the 
whole  enterprise  was  originally  committed  to  Lord 
Gambier^  Lord  Cochrane  having,  under  Lord  Gam* 
bier^  the  subordinate  command  of  the  fireships^ 
which  now  composed  a  part  of  the  blockading 
force.  He  states,  that  he  joined  the  blockading 
firce ;  of  course  he  became  a  part  of  it :  and  I 
need  not  repeat  an  observation,  which  I  think 
universally  admitted,  that  there  is  no  occupation 
which  so  completely  unites,  and,  as  it  were, 
identifies  the  vessels  engaged  in  it,  as  that  of 
blockade.  In  its  very  nature  and  essence  it  is 
constituted  by  that  association,  and  does  not  exist 
without  it.  Suppose  that  the  enemy,  in  the  interval 
before  the  attack,  had  attempted  a  sortie  for  escape, 
and  had  been  captured,  Lord  Cochrane  would  have  ' 

shared.  Suppose  any  other  part  of  the  blockading 
force  had  by  a  successful  coup  de  mam  effected  a 
capture  of  any  of  the  French  ships,  IuotA  Cochrant 
would  have  shared.  The  attack  did  not  take  place 
till  the  night  of  the  llth  of  April.  What  had 
preceded  ?  Doubtless  many  consultations  respect- 
ing the  safest  and  most  practicable  mode  of  execu- 
tion ;  for  that  had  not  been  settled  by  the  Admiralty, 
but  had  been  entirely  referred  to  the  judgment*, 
not  of  Lord  Cochrane^  but  of  Lord  Gambier,  and 
those  whom  he  chose  to  consult  upon  the  spot, 
whether  it  should  be  by  fireships  alone,  or  by  them, 
associated  with  other  descriptions  of  force.  Indeed 
I   presume   that  fireships  alone  could  not  have 

effected 
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\!^  ^^     effected  the  puipose  to  the  extent  thf^t  was  wished^ 
They  could  not  be  expected  to  destroy  all  these 


1818^'  ships,  and  hardly  to  capture  any  of  thegi,  though 
capable  of  takiog  such  preparatory  steps  as  might 
&cilitate  the  full  execution  of  these  important 
objects*  How  had  the  fleet  itself  b^n  employed 
in  the  interval  ?  Had  it  been  an  idl^  but  anxious 
^ectator  of  the  preparatioa  of  the  flresbips  fw  a 
detftcked  and  insulated  servicei  with  which  the 
fleet  had  nothing  to  do  ?  Impossible.  Here  was 
a  fleet  nearly  equal  to  themselves  in  force^  protected 
by  many  defences,  both  natural  and  artificial,  by 
shoals,  by  batteries,  by  dangerous  passes,  aiid  pUier 
means  wliich  gave  them  great  additional  security 
and  advantage ;  and  that  a  parcel  of  ^eships, 
unaided  and  unsupported  by  other  force^  should 
achieve  the  destruction  of  such  a  fleet,  must  have 
been  an  exploit  beyond  the  dreams  of  romance 
itself  even  if  all  ibese  fireships  had  been  re^y 

'  prepared,  and  equipped,  and  manned.    3u|t  thd 

fact  was  otherwise ;  for  the  fleet  itself  had  to  create 
a  large  prc^oition  of  this  yery  force,  by  converting 
tbe  proviaion  t;]pflin3ports  into  fireships,  and  after- 
wards manning  ithem  with  both  officers  and  men. 
Why,  it  is  said,  the  cojaversion  was  mere  carpenter's 
work !  But  it  was  done  by  those  who  were  only 
.carp^iters  pro  kdc  vke^  for  the  very  purpoee  in 
view ;  and  it  is  idle  to  say  that  you  might  as  well 
pronounce  for  the  fotecest  of  the  carpenters  in  the 
dockyard,  who  /are  not  fighti^  men,  whp  are  em- 
'  ployed  as  mere  mechanics^  without  .any  view  to  the 
immediate  service  on  which  the  ship  is  to^be  sent, 
or  to  themselves  having  any  concern  Mt  all  in  it, 
beyond  the  mere  construction  of  the  vessel.    And 

as 
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as  to  the  manning,  with  as  little  truth  can  it  be  va»"^I 
urged  that  in  such  a  case  as  this  it  amounts  to  ._.._^ 
nothings  because  in  cases  of  a  totally  different  Junesoth, 
nature  it  has  been  held  that  a  ship  cannot  com- 
mission  as  many  boats  as  it  chooses  to  send  out 
voluntarily  and  without  necessity.  Suppose  the 
whole  fleet  had  been  embarked  in  these  fireships 
and  boats  and  launches,  excepting  such  a  number 
as  might  be  left  on  board  for  shipkeepers ;  would 
this  Court  not  have  held  that  their  services  entitled 
the  fleet  ?  Suppose  a  smaller  proportion,  but  still 
selected  from  the  fleet,  this  Court  would  have  con- 
sidered it  as  the  act  of  the  fleet.  The  ships  that 
came  from  England  composed,  after  their  junction, 
a  part  of  the  fleet :  the  others  were  the  creatures 
of  the  fleet,  supplied  with  men,  with  arms,  with 
oflScers,  with  every  thing  that  could  render  them 
effective  put  on  board  these  vessels,  only  because 
they  could  be  there  employed  with  much  greater 
advantage  than  in  their  own  more  usual  stations. 

That  Lord  Cochrane  may  have  had  particular 
merit  in  framing  the  plan  for  the  advance  of  the 
fireships  on  the  llth,  which  is,  I  think,  distinctly 
admitted  by  Lord  Gambier,  and  likewise  in  the 
invention  of  explosion  vessels,  claimed  by  Lord 
Cochrane,  and  not  denied  by  any  other  person — 
these  are  grounds  which  will  not  exclude  the  legal 
interests  of  other  parties,  whose  merit  may  have 
been  of  a  less  signal  nature ;  for  in  all  such  cases 
the  proportions  of  personal  merit,  however 
differently  distributed,  produce  no  difference  what- 
ever in  the  distribution  of  the  legal  interest  arising 
therefrom :  and  it  must  be  remembered  that 
whatever  Lord  Cochrane  projected  could  not  have 

VOL.  II.  Y  been 
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ViL«  ox      been  carried  into  effect,  unless  it  had  received  the 
va>8ovi«.      sanction  of  Lord  Gambier^s  approbation  ;  whence- 
june  soth,     soever  suggested,  it  is  by  his  authority  it  takes  place. 
'®'®-  Hitherto  the  service,  united  in  its  origin,  retains 

the  same  character.  Does  it  depart  from  that  cha- 
racter in  its  subsequent  stages  7  On  the  night  of 
the  11th  the  attack  takes  place,  and  with  signal 
success;  for, without  the  lossof  one  man  on  ourpart, 
the  whole  of  the  enemy's  fleet,  except  two  ships  of 
the  line,  are  driven  on  shore — and  this  by  the  act 
of  the  flreships  alone ;  for  the  boats  and  launches, 
though  put  in  a  state  of  preparation  by  Lord 
Gambier^s  orders,  had  no  occasion  to  act,  and  not 
having  such  occasion,  the  boats  were,  on  account 
of  the  inshore  wind,  suspended  by  tackles,  the 
others  moored  by  hawsers.  At  the  same  time  it  is 
not  to  be  contended,  that  this  service  on  the  part  of 
the  fireships  was  a  detached  and  insulated  service. 
The  boats  and  launches  had  been  prepared,  and, 
though  thus  secured,  were  in  a  state  ready  to  act 
in  three  minutes ;  the  frigates  took  an  advanced 
position  to  receive  and  protect  the  boats  on  their 
return  from  the  fireships ;  and  the  fireships  (as  I 
have  had  occasion  to  observe)  were  themselves 
parts  of  the  fleet,  not  despatched  on  a  separate  and 
distinct  service,  but  aided  and  supported  in  such 
degree  as  was  necessary  for  this  part  of  the  com- 
bined operation  which  more  peculiarly  belonged  to 
them.  No  severance — the  fireships  did  what  was 
proper  for  them  to  do  under  the  orders  of  the 
commander  of  the  fleet,  and  in  preparation  for 
such  further  acts  of  hostility  as  might  more  properly 
belong  to  other  component  parts  of  that  fleet  to 
effect. 

The 
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The  next  morning  earljr  discovered  how  well      Villi  dk 
these  fireships  had  executed   their  task,  having     ^'"^''"' 
driven  on  shore  the  whole  of  the  enemy^s  fleet,     ^un^  soth, 
except  the  Fondroyant  and   the  Cassandra:  and       ^®'*' 
then  preparations  were  made  by  other  ships  of  war, 
under  orders  and  signals  from  Lord  Gambler^  to  ^ 

proceed  and  take  their  share  in  the  execution  of 
this  combined  enterprise ;  and  more  fireships  were 
sent  to  assist  in  attacking  the  French  ships  lying 
ashore.  At  a  later  hour  the  main  fleet  itself  ap* 
proached,  as  near  as  the  commander  in  chiefjudged 
expedient,  for  the  purpose  of  affording  such  aid 
and  assistance  to  the  further  operations  as  might  be 
requisite.  Meanwhile  several  of  the  French  ships 
were  actively  employed  in  warping  themselves  off, 
which  they  effected  in  the  course  of  the  day.  The 
Oceanf  the  Foudroyantj  and  the  Cassandra^  which 
had  taken  an  excellent  position  to  defend  the 
anchorage,  slipped  their  cables  at  the  approach  of 
the  fleet ;  so  that  this  important  removaJ,  which 
made  an  opening  for  British  vessels,  was  entirely 
attributable  to  the  body  of  the  fleet  itself.  The 
Ccesar  was  early  in  action ;  the  Imperieuse^  VaUant, 
Revenge^  and  IndtfatigaUe — all  these  ships  were 
sent  in  by  direction  of  Lord  Gambier,  not  of  Lord 
Cochrane.  A  mixed  and  confused  engagement 
then  took  place,  the  first  part  of  which  was  un« 
doubtedly  between  the  Imperieuse  and  the  Calcutta, 
which  latter  ship  was  certainly  subdued  by  the 
Imperieuse,  but  had  not  formally  surrendered  to 
her;  for  she  was  abandoned  by  her  crew,  and 
destroyed  by  Stokes  from  the  Caledonia,  after  the 
men  sent  from  the  Imperieuse  had  been  dislodged 
by  the  fire  from  other  British  ships  poured  upon 

Y  2  them 


316  CASES  DETEEIMTNED  IN  THB 


Villi  dk 
Varsotik. 


them  through    the    confusion   which   prevailed. 
Whether  or  not  one  ship  began  or  completed  her 
^T^i^^     conflict  before  another  is  a  matter  of  no  conse- 

Id]  o* 

quence,  if  this  be  considered  as  a  general  engage- 
ment. Whether  the  whole  of  the  fleet  was  engaged, 
or  only  a  part,  is  equally  so,  if,  in  the  judgment  of 
the  commander  in  chief,  the  work  could  be  better 
eflected  by  a  part  than  by  the  whole:— a  very 
possible  case  under  many  circumstances  that  may 
occur,  and  actually  the  case  under  such  as  did 
appear  to  the  commander  in  chief  to  occur  in  the 
present  instance.  Here  was  no  small  confusion 
with  the  number  of  ships  that  did  enter ;  and  it 
was  for  the  discretion  of  those  who  governed  the 
transaction  to  determine  whether  more  should 
enter,  under  all  the  difficulties  and  inconveniences 
which  might  endanger  their  safety,  and  render 
victory  itself  not  worth  the  purchase.  Lord 
Cochrane  seems  to  have  entertained  a  different 
opinion,  and  ^'  repeatedly  called  for  more  assistance 
from  the  fleet,"  holding  out  as  an  encouragement 
that  "  half  the  fleet  would  destroy  the  enemy ;" 
thereby  manifestly  admitting  that  the  fleet  was  in 
a  situation  to  give  efiectual  assistance,  and  that  he 
looked  to  that  assbtance  for  support  Being  not 
given  otherwise  than  in  the  form  in  which  it  had 
been  already  given,  I  am  bound  to  conclude,  that 
the  judgment  of  the  commander  in  chief  did  not 
concur  in  the  necessity  or  propriety  of  the  requi*^ 
sitioQ  so  made. 

.  In  adverting  to  this  circumstance^  I  think  it  not 
unnecessary  to  observe,  that  there  are  in  the 
affidavits  several  charges  intimated,  of  rather  a 
criminating  nature,  against  the  commander  in  chief, 

as 
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as  not  having  answered   proper  signals,  and  not 

having  performed  the  whole  of  the  duty  which  

circumstances  enabled  him  to  perform  for  the  J*^^^ 
benefit  of  the  state ;  in  short,  as  having  been  in 
several  respects  a  defaulter  in  the  public  service. 
To  observations  of  that  kind  I  can  pay  little 
attention,  for  they  are  the  proper  subjects  of  another 
jurisdiction.  There  was  a  time  when  this  Court 
possessed  the  sole  and  exclusive  jurisdiction  over 
them.  That  jurisdiction  has  very  fortunately  been 
transferred  from  it  by  the  institution  of  naval  courts 
martial ;  and  this  Court  would  now  be  extremely 
cautious  in  determining  a  question  of  mere  civil 
interest  upon  grounds  that  imputed  failure  of  duty 
or  deviation  from  it  to  officers  placed  in  high 
situations  of  naval  command.  In  the  present  case 
it  would  be  peculiarly  improper,  because  the 
question  of  conduct  has  been  directly  submitted  to 
the  proper  tribunal ;  and^  as  I  understand,  that 
tribunal  has  dismissed  the  charge,  and  justified  the 
skill  and  discretion  with  which  the  whole  transac- 
tion wa^  directed  throughout  I  am  therefore 
compelled  to  take  it»  that  the  command  was  pro- 
perly exercised  in  all  respects ;  not  omitting  to 
observe,  that  the  very  charge  imports  an  admission 
that  Lord  Gambier  was  the  actual  commander  of 
this  enterprise ;  for  upon  what  other  ground  could 
he  be  made  responsible  at  all  for  any  thing  that 
occurred  in  the  conduct  of  it  ? 

Many  other  circumstances  tend  to  support  the 
conclusion  that  this  must  be  fairly  considered  as  a 
joint  enterprise,  in  which  aiU  concurred,  though  in 
very  different  degrees  of  hostile  activity.  It  is  not 
always  the  degree  of  hostile  activity  that  determines 
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vaI^Jv"      ^^^  conflict.     In   the   case  of  the  Rippon,   it  is 
■  perfectly  clear  that  it  did  not.  That  ship,  of  much 

juwaoOh  superior  force,  had  hardly  arrived  within  gunshot, 
and  had  not  fired  a  shot,  when  tlie  enemy,  which 
had  beat  off  the  former  combatants,  who  had  called 
in  the  Mippan,  struck  his  colours,  and .  yielded  a 
submission  which  their  efforts  could  never  have 
compelled.  It  is  therefore  by  no  means  accurate 
to  lay  it  down  universally,  that  intimidation  and 
encouragement  are  out  of  the  question.  They  are 
certainly  out  of  the  question,  so  far  as  concerns  the 
general  presumption  raised  by  the  mere  construc- 
tion of  the  law,  that  they  necessarily  operate  on 
every  presence ;  but  if  the  matter  does  not  rest 
there — if  it  is  proved  in  fact  that  they  ift'^^  operate, 
and  compelled  a  surrender  which  would  not  other- 
wise have  taken  place — to  say,  that  because  they 
did  not  actually  fire  they  are  not  entitled,  is  what 
cannot  be  maintained  upon  any  other  principle  than 
such  as  ought  to  exclude  all  title  to  head-money 
in  every  case  in  which  the  enemy  submitted  without 
resistance  to  a  superior  force.  Nobody,  I  presume, 
would  contend  that  you  cannot  have  head-money 
without  a  battle  for  it.  The  utmost  lengtli  to 
which  the  Courts  have  gone  is  this — that  if  there 
has  been  a  battle,  they  will  not  raise  the  presump- 
tion of  intimidation  from  mere  presence,  as  in 
cases  of  prize.  A  ship  unassociated  must  show  a 
concurrence  by  actual  proof  of  engaging  in  the 
combat,  or  of  having  actually  contributed  mainly 
to  produce  a  surrender  by  her  appearance  at  the 
scene  of  action.  In  this  case,  there  has  been  a 
contribution  of  endeavours  on  the  part  of  the  fleet 
that  goes  much  beyond  mere  sight  and  presence. 

Every 
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Every  ship  engaged  is  a  member  of  the  fleet  at 
the  time  of  action,  and  is  so  engaged  by  the 
directions  of  the  commander  of  the  fleet.  How 
is  the  connexion  broken?  Not  by  elongation  of 
distance ;  for  that  often  takes  place  in  general 
engagements  to  a  much  greater  extent.  Not  by 
being  detached  on  a  distinct  service,  for  the  whole 
fleet  is  instant  and  imminent,  and,  with  all  its 
attentions  and  all  its  energies,  as  far  as  necessary, 
concentrated  in  the  pursuit  of  this  one  object — 
not  by  being  placed  under  a  separate  command, 
for  the  controul  and  superintendence  remain  en- 
tirely with  Lord  Gambler.  Different  degrees  of 
activity  are  assigned  by  him  to  different  ships ; 
for  it  would  be  inconvenient  to  them  all  to  act  in 
the  same  place,  and  upon  the  same  scale  of  effort ; 
but  all  are  contributing  in  those  degrees  to  the 
general  operation.  The  number  and  quality  of 
the  ships  mixing  immediately  in  the  contest  are 
determined  by  him.  They  are  sent  in  successively 
as  the  occasion  appears  to  mature  and  to  require 
co-operation.  On  board  the  ships  so  sent  in  (the 
inshore  squadron,  as  it  is  called)  there  are  the 
usual  traces  of  a  battle, — Returns  of  killed  and 
wounded.  The  fleet  that  staid  behind  is  looked 
to  by  Lord  Cochrane  for  assistance  and  support  as 
that  which  is  co-operating.  He  is  of  opinion  that 
he  did  not  receive  all  that  ought  to  have  been 
afforded,  and  that  had  half  the  fleet  been  sent  in, 
it  would  have  effected  the  whole  purpose.  Those 
are  opinions  on  which  the  other  jurisdiction  has 
decided  in  a  way  that  excludes  any  judgment  of 
mine  upon  such  a  question.  I  am  bound  to  take 
it,  that  as  much  was  done  as  was  proper  to  be  done, 
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vaI^JII     and  by  all  the  means  that  were  proper  so  to  be 

applied.     The  other  ships  fled  up  the  Charente  by 

''*'i8iT*'  throwing  overboard  their  guns  and  heavy  stores ; 
and  this,  I  am  to  presume,  could  not  be  prevented 
by  any  efforts  which  a  sound  discretion  should 
direct  Then  how  stands  the  whole  of  this  matter? 
An  expedition  originally  confided^  in  the  material 
parts  of  its  plan,  as  well  as  of  its  execution,  to 
Lord  Gambier — carried  throughout  under  his  care 
and  superintendence — every  movement  directed  by 
him— every  situation  assigned  by  him — every  part 
of  the  business,  principal  or  auxiliary,  executed  by 
ships  which  were  as  much  members  of  his  fleet  as 
the  Caledonia  herself — from  the  beginning  to  the 
end,  no  interruption  of  command  or  association. 


Servatur  ad  imum 


Qualis  ab  incepto 


To  this  view  which  I  take,  it  adds  a  great  cor- 
roboration, that  it  appears  to  be  the  view  which 
every  one  else  takes  of  it  who  has  no  interest  in 
taking  another.  The  opinion  of  the  British  fleet 
may  be  supposed  to  be  produced  or  influenced  by 
concurrent  interests  of  their  own.  But  what  shall 
be  said  to  the  captured  witnesses  of  the  French 
fleet,  attributing  the  disastrous  events  of  the  night 
and  day  to  the  fleet  under  the  command  of  Lord 
Gambier  ?  They  have  no  interest  in  this  matter  of 
head-money.  What  shall  be  said  to  the  inshore 
squadron,  who  have  all  the  same  interest  as  the 
Imperieuse  to  deny  the  title  of  the  fleet ;  but  to 
them  it  never  occurs  to  claim  any  title  either  to 
glory  or  profit  from  this  transaction,  but  in  partner- 
ship with  the  fleet.  These  are  strong  indications 
of  what  was  dictated  by  common  reason,  and  by 

commoa 
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common  and  just  feeling  upon  the  subject,  and      villb  m 
certainly  lend  no  small  confirmation  to  the  more       ^^'^"^^ 
artificial  conclusions  of  law  upon  it     With  respect     Junesoih, 
to  the  cases  that  have  been  cited  and  commented        ^^^^ 
on,  I  don't  think  it  necessary  to  enter  into  them 
minutely.     I  know  of  no  general  doctrine,  nor  of 
any  particular  dicta^  that,  being  fairly  weighed,  can 
be  considered  as  adverse  to  the  opinions  I  have 
intimated.    Those  that  relate  to  unassociated  ships 
are  All  foreiga  to  the  present  question,  which  I 
take  to  arise  entirely  upon  the  footing  of  a  com« 
bined   enterprise,   connected   in   its   origin,  and 
carried  on  throughout,  without  any  breach  of  con- 
tinuity in  its  progress,  to  its  termination.     If  I  am 
wrong  in  this  view  of  it,  I  am  wrong  altogether  in 
the  foundation  of  my  judgment }  but  I  think  I  am 
warranted  and  compelled  by  the  facts  to  assume  it, 
and  to  decide  by  that  assumption   the  disputed 
interests. 

The  Court  accordingly  pronounced  against  the 
cause  shown  by  Lord  Cochrane,  and  in  favour  of 
the  right  of  the  whole  fleet  to  share  in  the  head- 
money. 


392  CASES  DBTIIBRMINBD  IN  TUfi 


GENEROUS. 

JUDOliBNT. 

Tiie  GmxMvs.      Sir  fV.  iSSro/t.— *This  case  (a  revenue  case)  comes 
j^^  from  the  Vice  Admiralty  Court  of  the  island  of 

1818.  BarhadoeSy  and  is  transmitted  in  the  very  incom-* 
m  ^^^^  modious  form  in  which  such  cases  usually  travel 
IS^^S^*  from  the  Vice  Admiralty  Courts.  The  proceed* 
^T^^dT  ^^  ^^  there  instituted,  referring  to  all  or  a  great 
mindty  Courts,  uumber  of  the  uavigatioii  laws,  and  alledging,  that 

upon  a  violation  of  aU,  or  some  or  one  of  them^  the 
property  ought  to  be  condemned.  The  judgment 
of  the  Court  pronounces  a  general  sentence  of  con* 
demnation,  if  the  property  is  deemed  liable  to  con« 
demnation  upon  any  ground,  but  without  any 
specification  transmitted  here  of  the  particular 
ground  on  which  it  has  been  so  held ;  and  of  course 
the  drudgery  is  imposed  upon  those  who  have  to 
conduct  these  appeals  in  this  Court,  and  on  the 
Court  which  has  to  review  the  judgment,  of  hunt^ 
ing  through  the  whole  body  of  statutes  enumerated, 
in  order  to  find  out,  conjecturally,  on  which  ground 
the  condemnation  passed.  If  it  be  necessary  or 
proper  (as  it  may  be)  to  enumerate  all  these  statutes 
in  the  initiation  of  the  cause,  in  order  that  the 
Crown  may  have  the  benefit  of  any  criminal  fact 
that  may  be  disclosed  upon  the  evidence  that  is  to 
follow,  it  is,  I  think,  no  unfair  expectation  on  the 
part  of  this  Court,  that  it  should  appear  in  some 
form  or  other  in  the  conclusion  of  the  cause,  what 
the  particular  facts  were  on  which  the  Court  below 

arrived 
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arrived  at  that  legal  conclusion ;  otherwise  this  The  gshemus. 
Court  and  its  practisers  are  driven  to  the  necessity  ^ 

of  travelling  through  a  body  of  laws  and  a  collection  leis. 
of  facts  that  may  be  foreign  to  the  real  foundation 
of  the  judgment,  and  which  had  been  dismissed 
out  of  all  consideration  by  all  parties,  as  totally 
irrelevant  to  the  real  subject  of  controversy.  It 
would  be  a  great  relief  and  satisfaction  to  this  Court 
if  this  intimation  of  its  wish  should  meet  with  more 
attention  in  the  proper  quarters  than  it  has  hitherto 
had  the  good  fortune  to  receive. 

It  is  a  case  upon  the  revenue  laws  —  a  system,  Theiystem  of 
as  it  has  been  rightly  observed,  of  a  very  unbending  S^Urf^rery 
nature,  framed  for  the  protection  of  great  interests,  ^J^^^^  ^^e 
and  upon  very  jealous  views  of  preventive  policy,  desert  proof  of 
and  this  policy  is  to  attend  it  in  its  actual  admi*  ^^^teto 
nistration.     It  is  not  the  private  opinion  of  the  tT^^^iJ^" 
judge  upon  the  policy  that  is  to  guide  his  public 
judgment ;  he  must  follow  where  the  law  leads,  in 
a  general  unbending  course.     But  the  law  itself, 
and  the  administration  of  it,  must  yield  to  that  to 
which  every  thing  must  bend  —  to  necessity.     The 
law,  in  its  most  positive  and  peremptory  injunc* 
tions,  is  understood  to  disclaim,  as  it  does  in  its 
general  aphorisms,  all  intention  of  compelling  them 
to  impossibilities ;  and  the  administration  of  law 
must  adopt   that   general   exception  in  the  con« 
sideration  of  all  particular  cases.     In  the  perform- 
ance of  that  duty  it   has  three  points  to  which 
its  attention  must  be  directed  t  In  the  first  place, 
it  must  see  that  the  nature  of  the  necessity  pleaded 
be  such  as  the  law  itself  would  respect ;  for  there 
may  be  a  necessity  which  it  would  not.   A  necessity 
created  by  a  man's  own  act,  with  a  fair  previous 

knowledge 
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The  GnisEous.  knowledge  of  the  consequences  that  would  follow^ 
"~  7"  and  under  circumstances  which  he  had  then  a 
1818.  power  of  controulmg,  is  of  that  nature.  Secondly, 
that  the  party  who  was  so  placed  used  all  prac« 
ticable  endeavours  to  surmount  the  difficulties 
which  already  formed  that  necessity^  and  which  on 
fair  trial  he  found  insurmountable.  I  do  not  mean 
all  the  endeavours  which  the  wit  of  man,  as  it  exists 
in  the  acutest  understanding,  might  su^est^  but 
such  as  may  reasonably  be  expected  from  a  fair 
degree  of  discretion  and  an  ordinary  knowledge  of 
business.  Thirdly,  that  all  this  shall  appear  by 
distinct  and  unsuspected  testimony;  for  the  positive 
injunctions  of  the  law,  if  proved  to  be  violated^ 
can  give  way  to  nothing  but  the  clearest  proof  of 
the  necessity  that  compelled  the  violation.  Subject 
to  these  observations,  we  enter  upon  the  facts  of 
the  case. 

The  ship  was  seized  at  Barbadoes  immediately 
on  her  arrival  there  in  July  1816.  The  history 
(as  appearing  in  the  evidence)  is,  that  she  had  been 
the  French  ship  Gefwretup,  taken  on  the  capture  of 
that  island ;  that  she  was  purchased,  after  condem« 
nation  at  Barbadoes^  by  Jo/n?  LaiwlesSy  residing,  at 
Guadaloupe^  who  chartered  her  to  Forman^  another 
merchant,  late  resident  there,  for  9000  dollars, 
to  carry  a  cargo  of  island  produce  to  Wibmngtan 
in  the  West  Indies^  from  thence  to  bring  American 
produce  to  Barbadoes^  and  then  return  home  to 
Guadalaupe.  It  is  alledged  that  a  person  named 
Gibson  was  the  supercargo  of  the  whole  adventure 
out  and  home  ;  that  Joltn  Nixon  was  the  master 
appointed  to  command  her  at  Guadaloupe,  but  that 
another  master.  Peregrine,  was  appointed  to  super- 
sede 
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sede  him  at  Wibningtan^  on  account  of  imputed  The  Gnwons. 
misconduct,  by  the  supercargo,  who  had  powers  for     ^^  ^^^ 
such  a  purpose.     The  ship  sailed  to  Wilmington,       i^is. 
and  on  her  return  voyage  to  Barbadoest  as  admitted, 
was  seized,  having  on  board  a  crew  not  composed 
of  qualified  persons  under  the  navigation  acts,  and 
therefore  subjecting  herself  and  cargo  to  confisca- 
tion, unless  it  can  be  shewn    that   some  neces- 
sity, which  the  party  could  not  remove,  had  pro- 
duced  this  acknowledged  violation  of  the   law. 
The  Jact  is  not  controverted ;  it  remains  therefore 
only  to  see  how  it  is  justified  and  excused.  Another 
objection  is  made,  of  less  moment,  that  the  captain's 
name,  upon  the  cliange  at  Wibningtony  was  not  duly 
registered,  which  I  shall  reserve  for  a  short  distinct 
consideration.  The  justification  set  up  is  this,— *  that 
a  qualified  crew  could  not,  by  any  possibility,  be 
obtained  at  Guadaloupe ;  and  that  the  deficiency 
could  not  be  supplied  afterwards.     This  very  plea 
admits  that  she  sailed  jwith  an  insufficient  crew  of 
qualified  persons  from  GuadaUmpe;  because  it  would 
be  perfectly  absurd  and  ridiculous  to  say,  as  you 
do,  that  it  was  absolutely  impossible  to  procure  a 
proper  crew,  and  to  maintain  at  the  same  time  that 
you  had  such  a  crew  on  board.  The  two  assertions 
cannot  stand  together.    The  fact  of  an  insufficient 
crew  is  necessarily  implied  in  the  wery  plea  of  justi- 
fication, unless  you  claim  for  yourselves  the  talent 
of  conquering  impossibilities.    In  like  manner  you 
say,  in  your  sworn  claim,  that  it  was  wholfy  and 
aUogetker  impossible  to  obtain  a  British  master  at 
Guadaloupe  ;  and  yet  you  afiect  to  hold  out,  that  a 
British^Tson,  by  name  Nia^on,  was  on  board  this  ship 
as  its  master,  and  is  so  described  in  all  its  documents^ 

These 
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7u  oonAooi.  These  two  assertions  can  only  be  reconciled  by  the 
jf««.9«tk.  sopp^tion^  that  though  on  board  as  master,  he  was 
1818.  not  the  real  master, — asapposition  which  onfurther 
inqaiiy  will  turn  out  to  be  the  fitct  After  such  a 
plea  it  is  idle  to  say  that  what  passed  at  Quadaloupe 
is  out  of  the  present  question,  for  you  have  made  it 
the  very  foundation  of  your  defence ;  viz.  the  ap- 
parent deficiency  of  your  crew  at  Barbadoes  was 
owing  to  the  impossibility  of  procuring  a  competent 
number  at  starting  from  Guadaloupe  ;  and  three 
out  of  your  four  witnesses  speak  to  nothing  else. 
If  indeed  you  had  shewn  that  you  had  started 
with  a  competent  crew  from  your  own  domestic 
port  of  Guadahupe,  and  that  the  deficiency  was 
produced  by  desertions  in  a  foreign  port,  that  might 
have  availed  you  so  as  to  exclude  any  question 
respecting  Guadaloupe }  but  that  is  not  your 
defence.  You  admit  it  even,  and  it  cannot  be 
denied,  that  you  sailed  with  an  incompetent  crew. 
If  so,  of  what  consequence  are  the  desertions  at 
Wibnhigton  f  If  they  were  desertions  of  qualified 
persons,  that  would  not  create  the  deficiency ;  it 
would  only  increase  it.  If  of  unqualified  persons, 
it  would  only  prove  that  the  original  deficiency  was 
still  greater.  You  have  tied  yourself  down  to  the 
necessity  of  showing  that  it  was  impossible  (as  you 
allege)  to  procure  a  proper  crew  in  the  port  from 
which  you  originally  sailed  —  and  you  were  bound 
to  do  so,  for  a  British  navigator  can  surely  never 
be  admitted  to  justify,  by  showing  that  he  could 
not  procure  British  seamen  in  a  foreign  port, 
without  showing  that  he  sailed  from  his  British 
port  with  his  proper  complement,  or  that  it  was 
impossible  to  procure  them. 

Is 
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Is  the  fact  then  trae  or  fiUse,  that  you  sailed  The  ownnmn. 
from  GuadaJoupe  with  an  insufficient  crew  ?  You  — — — 
have  in  truth,  as  observed,  directly  alledged  it»  by  isu. 
pleading  that  a  sufficient  crew  c(ndd  btf  no  possibiUty 
be  had.  But  how  is  that  proposition  itself  supported? 
Why,  merely  by  showing  that  British  seamen,  u  e. 
Britishhom  seamen,  could  not  be  had  at  that  place, 
at  that  time  only  ;  and  three  out  of  the  four  wit- 
nesses are  brought  to  prove  nothing  else  thanadearth 
of  such  persons  at  Guadaloupe.  Take  your  fact,  as 
alledged  and  proved,  though  it  hardly  required  a 
proof,  under  the  known  circumstances  of  such  a 
place  at  that  period*  But  what  follows?  Does  such  a 
fact  create  such  a  necessity  as  the  law  would  respect  ? 
Undoubtedly  it  would,  if  it  were  true,  as  has  been 
assumed  throughout,  thatBritr^A-bom  seamen  were 
the  only  qualified  persons ;  then,  indeed,  it  would 
follow,  as  argued,  that  the  trade  of  the  place  must 
immediately  stand  still,  or  you  must  submit  to  the 
necessity  of  engaging  others.  But  is  it  the  fact  ? 
Assuredly  not ;  for  besides  negro  seamen  who  are 
privileged,  is  it  not  a  fact  that  every  freeman,  bora 
or  domiciled  2itGuadalotipe^  was  perfectly  capacitate 
ed  to  serve,  and  would  have  been  recognized  in  his 
British  character  in  any  penal  prosecution  of  this 
kind  ?  Is  the  law  of  England  so  niggardly  in  the 
communication  of  its  privileges  as  to  refuse  to 
those,  who  by  compacts  founded  on  the  success  of 
its  arms  had  become  the  subjects  of  its  government, 
the  character  of  British  subjects  ?  For  purposes 
of  this  kind  the  whole  island  had  become  British^  — - 
it  had  a  British  custom  house  established,  and  British 
laws  operating,  as  far  as  they  could  properly  be  ap- 
plied.  On  what  other  ground  is  Mr.  Lawless  avowed 

the 


aa»  cASBsinnBRiaNBD  in  rac 

tibe  owMT  of  a  B^HiA  rapaleced  ship,  or  Moodeur 
y^  Tonumn  the  duurterer  of  the  shqi,  peyiog  British 

1818.  duties  ?  The  defence  in  this  case  ought  to  \tK¥€ 
been»  that  tliey  had  taken  on  board  Guadahupt 
mariners,  now  become  British  'subjects,  though 
not  jSrvlisA-borb^  and  that  these  persOM  were 
Guadaloupe  meo^  either  by  birth  or  by  resideaos; 
at  the  time  of  capitufaition ;  and  a  moderate  degree 
of  evidence  would  iiave  sufficed  for  the  domicile 
of  so  looo^notive  a  being  as  a  sea&ring  man 
QsuaUy  is;  •  Instead  of  this,  here  is  a  large  outfis 
of  men  describe  as  of  America^  or  of  fore^gs 
porta  in  jEiirqfie^  without  any  thing  to  shew  that 
th(9y  had  the  sligbtest  connection  with  QuadaJoupej 
or  had  ever  been  there  Imt  upon  a  single  voyage, 
which  had  recently  brought  them.  A  statute 
superadds  the  condilioB  that  Guadatoupe  marinerB 
sboidd  take  the  oath  of  allegiance.  But  if  that 
statute  had  then  either  not  passed,  or  had  not 
reached  Qmctialdvpej  this  Court  would  confidently 
have  heldi  that  in  such  a  case  the  inidriners  of  thaib 
place  had  been  sufficiently  incorporatad  into .  tbe 
jBiri/isfr  population,  without  the  perfbrsBanoe'  of 
such  a.  ceremony,  by  the  capitadatioa  and  cessioa 
of  the  colony.  If  the  statute  had  reached  the 
island!,  care  shpuld  have  been  taken  to  administer 
tile  oath  of  allegiance* 

With:  this  crew,  however^  tbe'  ship  sails  to 
Wilmington;  where,  says  the  supeicaigo^  many, 
mariners  deserted.  Eor  the  reasons  given,  it  is 
not  worth  while  to  enquire  what  was  the  quality* 
of  those-  deserters;  because^  were  they  British 
er  foreign,  it  makes  no  difference,  either  as  to* 
shipment   at  Guadahupt,  or  final  result 

at 
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at  Barbadoes.    He  goes  on  to  say^  (his  expression  ^<^  onmoirt. 
is  observable^)  he  doubts  not  to  prove  many  ship-     j^^  ^^ 
ped  at  WihningUm  as  British  subjects ;  of  wbich^        i^^^ 
faowever^  not  one  particle  of  proof  is  adduced, 
although  he  had  in  these  terms,  expressly  taken 
upon  himself  the  burthen  of  proof.    The  only  wit- 
ness examined  to  transactions  at  Wilmington  is 
Peregrine,  the  asserted  master,  who  had  no  concern 
with  this  ship  till  after  these  men  were  shipped. 
The  ship,  which  till  the  commencement  of  April 
had  been  under  the  command  otNivon,  afterwards 
ai^ears,  on  his  discharge,  to  be  under  the  command 
c^  Guatier  and  Bernard ;  and  it  was  not  until  the 
18th  of  April  that  this  Peregrine  eyet  saw  this  ship, 
and   he  appears  on  the  muster  roll  as  having 
actually  entered  on  board  not  till  the  18th  of  ilfoy 
*— and  all  the  new.  seamen  had  entered  long  before ; 
so  that  all  he  knew  of  desertions  and  enlistments 
must  be  resolved  into  mere  information.    He  says 
that  Gibson  and  himself  used  every  endeavour  to 
bring  back  the  seamen.    What;  were  their  endea- 
voiars?  what  are  the  traces  of  them  in  any  re- 
corded application  to  the  local  magistrates,  or 
in  any  protest  noticing  these  transactions  at  the 
time  ?— there  is  not  the  slightest  indication  of  any 
thing  of  the  kind.    Is  any  witness  produced  who 
was  coteraporary  with    these   renegadoes?  —  no 
such  person — nobody  but  this  Peregrine.    Both  he 
and  Gibson  urge,  as  a  confirmation  of  their  facts, 
that  they  offered  20  dollars  per  month  (they  repr^ 
9ent  this  as  an  extravagant  premium)  for  British 
seamen.  The  fact  appears^  as  far  as  can  be  collected 
from  the  muster  rolls,  that  SO  dollars  was  the  ordi^ 
nary  pay  for  all  mariners,  whether  British  or  noi^ 
VOL.  n.  z  They 
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Tht  onmovi.  They  say  tbey  were  detained  till  90th  Miuf  for 

jviw.2<j*.     ^Mt  of  seamen ;  when  the  fact  appears  again  iq)on 

>®i9*        the  muster  roll,  that  they  were  all  on  board  long 

before  *-  that  they  registered  at  WUmngtgn  on  the 

15th  April  1825. 

It  is  impossible  therefore  to  say,  that  if  the 
original  sin  of  an  improper  shipment  of  mariners 
at  Guadahttpe  could  be  purged  by  the  ensuing 
transactions  at  WibningUm^  that  these  transactions 
are  in  any  degree  established  in  a  satisfactory 
manner.  One  witness  only,  and  he  having  no 
persomd  knowledge,  is  produced,  proving  no  endear 
Vours  in  any  particular  mode, — in  soch  modes  as 
men  ought  to  have  resorted  to  on  such  occasions. 
Nothing  s^pearing  of  record  upon  the  papers, 
where  they  ought  to  have  appeared  •—  nothing  to 
meet  the  eye  of  a  fair  enquirer,  when  the  ship 
arrived  at  Barbadoesy  to  account  for  the  deficiency 
of  the  crew.  All  must  be  taken  upon  the  word  of 
this  witness,  discredited  as  he  appears  to  be,  not 
only  by  his  necessary  ignorance  of  many  of  the 
facts,  but  by  hi&  misrepresentation  of  those  with 
which  he  is  acquainted. 

Upon  this  branch  of  the  case  I  am  clearly  of 
opinion,  first,  that  such  a  necessity  is  not  even 
shown  in  allegation,  and  that  if  it  were,  the  evi* 
dence  fails  in  supporting  it ;  but  I  am  of  opinion 
that  the  other  branch  of  the  case  more  completely 
developes  the  real  nature  of  this  transaction,-—  that 
which  concerns  the  appointment  of  masters. 

It  appears  by  the  British  register  at  Guadaloupcy 
that  this  Samuel  Gibson^  who  is  the  great  mover 
in  the  whole  course  of  the  business,  was  master  on 
the  21st  of  November  1815,  and  that  James  N$a:on 

succeeded 
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succeeded  him  (ostensibly  at  least)  on  the  15th  of  TbeG«H«RO0fc 
December,  Why  this  change  was  made  non  con^  ^^^  ^^^ 
staty  for  Gibson  was  to  go  with  the  ship  through-  ^^^^ 
out,  -*— nothing  was  to  be  transacted  without  him ; 
for  never  man  had  fuller  powers,  as  well  for  the 
owner  of  the  ship,  as  for  the  owner  of  the  cargo  j 
and  why  he  was  not  as  fit  a  master  of  a  ship  in 
December^  as  he  had  been  in  November,  does  not 
at  all  appear.  Whatever  was  the  cause,  whether 
because  he  was  a  native  of  America,  ^s  not  dis- 
tinctly shown ;  but  Nison,  who  is  described  to  be 
an  Englishman,  is  invested  with  the  command,  and 
(strange  to  tell)  at  a  time  when  Gibson  expressly 
swears  that  it  was  wholbf  and  altogether  impossible 
(I  use  his  own  wprds)  to  obtain  a  British  master 
upon  any  terms,  or  any  wages,  at  Guadaloupe. 
This  certainly  leads,  as  already  observed,  to  a 
suspicion  that  Niwon  was  not  the  master,  but  was 
on  board  in  some  other  character,  allowing  for  all 
the  talent  of  conquering  impossibilities  which 
these  parties  aflfect  to  possess ;  for  on  no  other 
ground  can  you  reconcile  the  two  positions,  that 
Niron  was  the  real  master  of  this  ship  (which 
Gibson  swears  him  to  be),  and  that  it  was  wholly 
impossible  to  procure  a  British  master.  However, 
a  paper  found  on  board  explains  this  mystery ; 
for  it  proves,  beyond  all  contradiction,  that  Nison 
was  not  the  master,  that  he  was  only  the  mate, 
though  to  colour  the  fraud  still  further,  he  is 
charged  as  having  master's  pay,  90  dollars  per 
month,  when  the  real  master  was  Daniel  S.  Cooke. 
That  this  Cooke  was  an  American  I  can  have  no 
doubt  i  an  examination  taken  of  a  Daniel  S.  Cooke 

z  2  almost 


332  CASES  IXTERMINBD  IN  THB 

neGtimocs.  glfDost  identifies  him  by  the  peculiarity  of  the 
j^^  2etii,  name,  Darnel  S.  Cooke,  and  the  similarity  of  the 
i8».  handwriting  leads  to  the  same  conclusion.  The 
very  circumstances,  of  his  being  in  a  disguised 
character  on  board,  and  of  his  being  withdrawn 
afterwards  in  a  manner  totally  unaccounted  for, 
ripen  the  suspicion  into  absolute  proof.  It  was  not 
convenient  for  Mr.  Cooke  to  go  to  Barbadoes, 
where  he  had  already  acknowledged  himself  an 
American  upon  a  recent  cause  there  determined ; 
he  therefore  absconds  at  Wilmington  without  beat 
of  drum,  and  somebody  is  to  be  found  whose  face 
is  less  familiar  at  Barbadoes.  Now  this  gross  fact 
establishes  two  conclusions  that  bear  hard  upon 
this  cause — first,  that  Gibson  has  extinguished  all 
claim  to  any  credit  for  any  thing  he  advances,  de- 
posing as  he  does  that  this  ship  sailed  under  the 
command  of  Nijcon,  and  knowing  at  the  same 
time  that  this  was  perfectly  false,  and  that  Niawt 
was  not  the  master,  but  was  merely  to  wear  that 
character,  in  order  to  defraud  the  law.  As  the 
confidential  agent  of  the  owner  of  ship  and  cargo, 
and  conductor  of  the  whole  machinery  in  this  busi- 
.  ness,  it  is  quite  impossible  that  it  should  be  a  secret 
to  him  ;  he  stands  therefore  convicted  of  a  false- 
hood which  vitiates  his  whole  testimony,  detected 
and  demonstrated  by  the  production  of  tliis  paper. 
The  second  is,  that  this  whole  transaction  is  clearly 
proved  to  be  bom  in  sin,  in  an  attempt^  carried 
into  execution,  to  elude  and  deceive  the  law,  by 
fraud  and  fallacy.  This  is  a  taint  which  sticks  to 
it  in  its  birth,  and  travels  along  with  it  through- 
out its  whole  course.     It  gives  it  an  indelible 

character ; 


HIGH  COURT  OF  ADMHIALTY.  333 

character  ;   it   colours  every  thing*  that  follows.  TUGnrooBi. 
The  same  artificer  of  fraud  continues  to  act,  and     ^^  ^^^ 
you  have  a  right  to  presume  that  he  continues  to        1&1& 
act  upon  his  own  principles. 

There  can  be  no  doubt  that  this  fraud  in  limine 
h  a  high  offence  against  the  letter  and  spirit  of  the 
navigation  laws,  the  good  policy  of  which  is  to 
encourage  its  navigation  by  confining  it  to  British 
subjects^  of  which  fact,  so  far  as  concerns  the 
master,  in  all  cases  the  register  is  the  leading 
proof.  A  false  register  in  that  case  is  no  register 
at  all ;  and  it  is  worse  than  no  register^  if  falsified 
for  the  direct  purpose  of  substituting  a  foreign 
master  for  a  British.  How  far  this  might  affect 
in  all  cases  the  cargo  as  well  as  the  ship  is  a  ques- 
tion which  it  is  not  worth  while  to  hunt  through 
this  whole  body  of  statutes  in  order  to  solve, —  in 
order  to  determine  what  is  the  rule  the  statutes 
would  apply  in  a  case  where  the  shipper  of  the 
cargo  was  clearly  ignorant  and  innocent  of  this 
breach  of  the^ statute.  But  that  is  not  this  case; 
for  in  this  case  the  agent  for  the  ship  is  likewise 
the  agent  for  the  cargo^  perfectly  apprised  of  every 
thing  that  concerns  both,  and  empowered  to  act 
for  both  as  if  they  were  personally  present ;  and 
the  question  would  be  very  different,  how  far  the 
acts  of  a  person  so  commissioned,  and  so  instructed, 
would  not  affect  both  his  principals  to  the  utmost 
extent.    But  to  pursue  the  history : 

William  Cook  retires  silently,  non  constat  when  j 
and  Dia:on  is  discharged  from  the  office  of  master — 
a  nominal  office,  if  he  left  the  ship  before  Cook  ;  and 
a  real  one,  to  which  as  master  he  had  succeeded, 
if  he  left  it  afterwards.     A  new  master  is  then  to 

z3  be 
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Hie  Gnmwus.  be  looked  out  for  J  and  it  appears  that  a  Mr.  Guatier 
y.^^  26tii  ^^  applied  to,  who  continued  for  some  time  at 
1818.  Wilmington  in  the  management  of  the  ship,  acting 
as  commander  in  the  room  of  Nixon.  What  coun^^ 
tryman  this  Guatier  was  does  not  appear ;  but  on 
the  10th  of  May  he  declares  that  he  cannot  proceed 
to  sea  with  her,  and  recommends  Mr.  Barnard  for 
the  station  and  services  they  had  so  kindly  offered^ 
j.  e.  master  or  commander.  And  true  it  is  that  this 
Mr.  Barnard  is  found  an  adventurer  on  board 
this  fihip,  dropped  down  into  the  character  of 
mate,  though  described  by  Guatier  as  a  man 
eminently  qualified  for  master,  and  recommended 
for  that  station.  But  a  Mr.  Peregrine^  an  Eng-^ 
lishman,  had  fortunately  dropped  down  from  the 
skies  in  the  interim,  andhe  takes  possession  as  master 
on  the  18th  May.  These  transactions  at  Wilming^ 
ton  must  receive  their  real  interpretation  from  their 
predecessor  at  Guadaloupe.  It  is  the  same  play 
performed  by  different  actors :  Peregrine  is  what  is 
technically  called  the  double  of -A7ir>on,  and  Barnard 
of  Dan.  S.  Cooke.  I  think  the  Court  has  a  right, 
on  the  fair  and  not  uncharitable  view  of  all  cir- 
cumstances, to  infer  that  this  is  the  real  state  of 
the  facts. 

I  do  not  mean  to  say,  that  if  such  a  case  as 
this  had  come  honestly  and  avowedly  before  the 
Court,  that  an  English  master  had  been  put 
on  board  at  Guadaloupe  without  any  disguise,  but 
had  afterwards  been  discharged  at  V^ilmington^  on 
account  of  gross  misconduct ;  and  it  had  been 
proved  by  credible  testimony,  and  by  authenti- 
cated documents,  that  an  English  master  could  not 
possibly  be  had,  after  all  honest  endeavours  used  for 

1 1  that 
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that  purpose^  and  that  an  American  mate  had  been  '^^  Gwimui. 
hired  to  navigate  the  ship  down  to  the  English  port,  ""j^He^ 
with  a  clear  intent  of  instantly  disclosing  the  fact  ^^i*. 
—  I  cannot  say  with  what  degree  of  indulgence  a 
Court  might  have  received  such  a  case,  if  free 
from  all  suspicion  of  ill  faith.  Certainly  I  cannot 
go  the  length  of  saying  that  an  English  owner  can 
under  no  circumstances  whatever  discharge  a 
worthless  fellow  from  the  care  of  a  valuable  ship 
and  cargo  in  a  foreign  port.  The  statutes  have 
not  provided  for  the  case,  but  natural  justice 
seems  to  do  so^  and  a  case  of  pure  necessity^  proved 
a3  a  case  of  necessity,  provides  for  itself.  But 
here  is  a  total  want  pf  good  faith— *  here  is  dis- 
guise attempted^  and  imposition  practised,  through- 
out The  credit  of  the  parties  is  destroyed— you 
can  give  no  credence  to  their  history  in  any 
part— the  ground  sinks  in  wherever  you  tread 
upon  it  —  and  even  an  honest  case  would  be 
infected  by  such  a  mode  of  conducting  it 

What  the  real  interests  in  this  ship  and  cargo 
are^  the  evidence  does  not  satis&ctorily  disclose ; 
for  it  does  not,  as  I  have  observed,  satisfactorily 
prove  any  thing  affirmatively.  There  may  be  Ame^ 
rican  interests  or  French  interests  concerned  —  all 
that  is  out  of  sight  —  but  it  is  enough  that  the 
transaction  is  conducted  otherwise  than  British 
law  requires,  and  with  a  total  want  of  that  good 
faith  which  could  entitle  it  to  the  indulgence  of 
the  Court,  if  it  had  tlie  power  of  extending  it 

I  must,  therefore,  affirm  the  sentence  of  the 
Court  below. 
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JOHN,  Beck. 

Ike  iit»  1618.  rpHis   ^as  the  case  of  an  American  ahip  and 
^hSSilAt^         cargo,  which,  in  ignorance  of  the  peace  which 


.    ,  *^       had  been  concluded  between  Great  Britain  and 
mnotrapoD-  the  United  States    of  America^    was   seized   on 

oGCMiooed  bj     the  5th  of  March  1815  by  his  Majesty's  ship  of 
^.       *     war  Talbot,   Lieutenant  John   Mawdesky   corn- 

mander^  in  latitude  8V  18'  N..  and  longitude 
76"^  W.,  whilst  proceeding  with  dispatches  for  the 
island  of  Jamaica.  The  John  was  laden  with  a 
cargo  of  molasses,  and  bound  from  Matanzas  to 
Portsmouth  in  America.  As  soon  as  the  capture  bad 
been  made,  Lieut  Maxvdeskjf  put  a  prize  master 
and  part  of  his  crew  on  board  the  John,  with 
directions  to  keep  company  with  the  Taibot,  and 
proceed  to  Jamaica  ;  but  in  the  course  of  the  night 
between  the  11th  and  12th  days  (£  March,  the 
vessel  was  unfortunately  lost  on  the  rooks  between 
Point  Mulas  and  Moha  K^s  in  the  island  of 
Cuba. 

JV.  claim  was  given  by  Thomas  Wilson  on  behalf 
of  Reuben  Shapley  of  Portsmouth^  in  the  state  of 
New  Hampshire,  as  the  sole  owner  of  the  ship  at 
the  time  she  was  taken^  and  describing  the  place  of 
capture  to  be  in  latitude  3V  40'  N.,  fmd  longitude 
78^  10'  W.,  and  the  capture  to  have  been  effected 
after  the  period  limited  by  the  treaty  of  peace 
for  capture  in  that  latitude  and  longitude  4iad 
expired. 

A  monition 
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A  monition  wu  taken  out  against  the  captor  to     'RmJo"*- 
proceed  to  adjudication,  to  which  an  appearance  j^^  ^^  ^^^ 
was  given  under  protest. 

JuDOBfENT. 

Sir  W.  Scott.  —  This  case  began  with  a  monitioa 
to  proceed  to  adjudication.  The  party  monishe  J 
appears  under  protest  to  shew  cause  why  he  should 
not  be  compelled  to  proceed  to  adjudication.  The 
grounds  of  the  protest,  and  the  answer,  bring  the 
merits  sufficiently  before  the  Court  to  enable  it  to 
decide  the  question,  whether  it  should  enforce  the 
monition  ;  for  if  there  should  appear  in  the  protest 
sufficient  grounds  to  release  the  party  from  so 
proceeding,  of  course  the  monition  would  not  be 
enforced.  If  no  sufficient  matter  is  shewn,  the  ^ 
course  must  be  different  \  and  the  sufficiency  de-  ' 
pends  upon  this,  whether  the  parties,  upon  their 
representations,  have  shewn  such  a  state  of  fdcts 
as  would  entitle  the  mover  to  recover  upon  the 
result  of  further  proceedings ;  for  if  it  would  not^ 
the  Court  would  certainly  be  disinclined  to  compel 
the  parties  to  incur  an  expence  that  would  lead  to  . 
nothing  «^  and  this  more  particularly  by  an  inquiry 
into  transactions  of  four  years  ago,  when  all  the 
witnesses  on  one  side  ate  dispei*sed  beyond  all 
hope  of  recovery,  when  the  person  charged  with 
wrong  doing  will  find  himself  totally  disabled  to 
obtain  the  testimony  that  nlight  be  absolutely 
necessary  for  his  defence,  although  he  might  hav6 
obtained  quite  sufficient  for  it,  in  the  course  of 
such  an  inquiry,  if  instituted  in  proper  time.  It  is 
impossible  to  state  a  case  in  "which  the  obligation 
of  an  immediate  proceeding  on  the  part  of  the 

complainant 
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complainaQt  could  be  more  visible f  He  tn^i  know 
that  the  witnesses  of  the  defendant  must  be  the 
crew  of  bis  ship  of  war ;  that  a  peac^  having  taken 
place,  all  that  crew  must  have  been  discharged  near 
four  years  ago,  and  that  the  defendant  must  search 
the  world  over  to  recover  them  if  possible ;  but  that 
the  case  must  in  all  probability  be  maiatained  upon 
its  facts»  by  witnesses  all  on  one  side,  and  those  on 
the  side  of  a  penal  prosecution,  without  any  means 
of  defence  on  the  other.  The  defendant  must 
blame  himself,  if  a  Court  feels  a  great  indiq^wition 
to  consider  a  case  so  to  be  bro^igbt  before  it.  The 
present  question  is,  whether  emough  does  or  does 
not  appear  to  exonerate  the;  party  from  being 
placed  in  a  situation  of  such  extreme  and  unfisur 
disadvantage.  These  considerations  lead  to  a  view 
of  the  representations  of  faf:t  as  ccmtained  in  the 
protest,  and  the  affidavits  wluch  support  them. 

The  complainant  in  this  reply  appears  to  put  his 
case  on  two  grounds  :  First,  the  general  right  to 
restitution  in  the  case  of  ;a  capture  made  out  of 
the  due  time  and  place.  rSecond,  on  mismanage- 
ment of  the  ship  while  iia  the  possesion  of  the 
captors,  by  which  the  mi^.fortune  was  occasioned. 
I  shall  consider  this  latter  question  first,  because, 
if  proved,  the  responsibility  clearly  attaches.  It 
would  do  so  upon  a  capture  made ^fiagrante  beilo. 
Whether  the  misfortune  is  to  fall  upon  the  British 
captor  or  the  American  owner^  it  is  perfectly  clear, 
that  if  the  British  cap  tor  is  to  be  considered  as  a 
bond^fide  possessor,  asing  due  care  in  the  posses- 
sion, he  is  not  answierable  for  mere  misfortune. 
That  misfortune  mu  st  fall  where  it  immediately 
lights ;  and  I  have  po  doubt,  on  a  view  of  all  the 

circumstances 
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cireumstucea  represented  to  the  Courts  that  due     ^^  ^^"^ 
care  under  the  posseision  was  applied*   -  n^r.  iit»  isw^ 

The  only  remaining  question  therefore  iSi  whe- 
ther  the  original  act  of  possession  was  a  bmd^fide 
possession.  A  hond^de  possession  I  understand 
to  be,  that  which  is  honestly  taken  under  all  the 
knowledge  of  rights  which  the  party  had  or  could 
have  had  upon  due  and  practicable  inquiry.  The 
▼ery  title  of  band  fide  refers  more  to  tiie  integrity 
of  the  party  than  to  the  legality  of  the  act,  ap^ 
pearing  afterwards  by  circumstances  not  within 
his  reach  at  the  time  of  the  transaction:  it  is 
an  attribute  of  the  person,  not  of  the  act.  He  may 
err,  but  he  errs  opthndfide  if  he  acts  honestly, 
according  to  all  the  information  he  either  had  or 
could  have  procured.  Most  certainly  it  is  not  suf-> 
ficient  for  a  party  to  plead  ignorance  as  a  legal 
excuse  for  making  compensation  to  another  for  an 
act  under  which  he  had  suflered,  if  his  ignorance 
was  vincible  by  himself,  and  ought  not  therefore  to 
have  existed  at  the  time  at  whidi  the  transaetioa 
complained  of  took  place.  But  if  the  ignorance 
was  invincible  by  any  endeavours  to  which  he 
coiild  have  resorted,  it  certainly  leaves  him  in  full 
possession  of  his  title  of  bond  fide  in  the  original 
act.  And  I  tdce  this  to  be  a  distinction  between 
the  common  law  cases  cited  by  counsel  and  such 
a  one  as  the  present.  The  bailiff  who  executes 
a  warrant  is  bound  to  look  to  its  legality  at  the 
time  of  execution.  It  may  perhaps  involve  a 
question  of  law  of  no  easy  solution  to  such  a  per- 
son ;  and  it  may  afterwai'dB  exercise  the  sagacity 
of  a  whole  Court  to  ascertain  whether  under 
all  circumstances  it  was  legal  or  not  \  but  if  so 

determined. 
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T^^f^'^*     deX^tmine^y  its  effect  is  retroactive  on  the  person 
Ike  lit,  1818.  ^^^  executed  it.    He  cannpt  plead  ignorance  of 

the  Jaw  in  excuse  of  his  act :  every  man  is  bound 
to  know  his  own  domestic  law^  wherever  he  ap- 
plies it ;  and  if  he  mistakes,  he  is  answerable  for 
the  effects  of  his  own  misapprehension.  But  the 
present  case  is  an  ignorance,  not  of  a  law,  but 
of  a  fact  out  of  which  the  law  is  to  arise  —  the 
Ignorance  of  a  foreign  fact,  not  governed  by  his 
awn  domestic  law,  but  dependent  on  transactions 
of  8ta;te,  with  which  he  is  wholly  and  unavoidably 
unacquainted  till  they  are  actually  communicated. 
Mo  practicable  endeavours  of  his  own  could  have 
removed  that  ignorance ;  it  is  therefore  an  ignor- 
ance hooest  and  invincible  on  his  part,  and  he  has 
the  fuU  benefit  of  all  the  privilege  which  honest 
and  invincible  ignorance  can  confer.  He  is  acting 
upon  rights  which  he  could  have  no  reason  to 
Mippose  were  divested,  and  so  acting,  he  is  cer- 
tainly acting  with  as  much  bond  Jide  as  if  these 
fights  were  in  the  fullest  actual  existence. 

The  law  therefore  compels  me  tp  attribute  to 
this  person  all  the  privileges  of  bond  Jide  conduct 
in  the  orignal  act }  and  if  nothing  follows  but 
what  naturally  and  usually  follows  such  conduct, 
XKHhing.  is  imputable.  He  puts  it  into  the  hands 
of  his  own  agent :  —  assuredly  so^  and  with  the 
.  most  perfect  right.so  to  do,  not  merely  on  the  duty 
he  owes  his  own  sovereign,  (for  that  would  be  no 
defence  against  th^  complaint  of  the  subject  of  a 
foreign  state^)  but  on  the  general  law  and  practice 
of  a9|^tuTe.  He  is  the  officer  of  the  law  taking 
,^konaJi4e  possession,  and  he  is  acting  regularly 
01  pursuance  of  that  possession  by  means  of  his 

agents ; 
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agents ;  and  any  mere  misfortune  which  happens  '^^  J<*"*- 
in  such  a  custody^  is  a  misfortune  to  the  owner,  xtoait^  isu. 
the  custody  not  being  tortious.  I  am  therefore 
clearly  of  opinion,  that  this  individual  is  not  an* 
awerable  in  the  way  of  compensation  for  the 
damage  this  misfortune  has  produced^  thou|^  if 
no  such  misfortune  had  happened  he  must  have 
relinquished  the  possession,  and  returned  the  pro« 
perty  to  the  owner. 

In  determining  thus,  I  certainly  go  no  ferthdr 
than  the  expressions  warrant,  that  this  individual 
captor  is  not  liable  to  this  individual  sufferer. 
That  does  not  exclude  a  liability  elsewhere,  if  it 
exists.  Whether  there  be  such  a  liability  in '  the 
government  is  a  question  which  I  ani  not  called 
upon  to  examine.  I  have  neither  the  proper  parties 
nor  the  proper  evidence  before  me.  It  is  sufficient 
to  observe  upon  that  matter,  that  there  may  possibly 
be  such  a  liability.  There  doubtless  would,  if  the 
government  had  not  used  due  diligence  in  adver- 
tising the  cessation  of  hostilities  in  the  quarters, 
and  at  the  periods  stipulated,  if  that  were  prac- 
ticable. If  it  appeared  that  no  want  of  due  activity 
could  be  imputed^  but  that  the  conveyance  of 
intelligence  was  not  physically  practicable  within 
those  quarters,  then  this  question  might  resttlt, 
whether  the  two  governments  had  mutually  bound 
themselves  to  answer  to  each  other  for  mere 
casualties  occurring  under  a  possession  justly  taken. 
The  terms  of  the  contract  do  not  go  so  far  as  to 
outrage  that  case.  They  continue  the  right  of 
capture  absolutely  to  the  full  effect  of  vesting  the 
interest  in  the  captors  by  prorogations  founded  on 
a  reference  to  the  possibilities  of  conveying 'iiilbr- 

^  matron 
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3iic  jonr.     mation  to  various  distances  upon  the  globe  where 
Jke.  iit»  181S.  ^^^^  captures  might  take  place  beyond.    Within 

such  times  captures  are  valid,  to  the  effect  of  jus- 
tifying the  seizure,  if  made ;  with  the  information, 
that  they  impose  the  duty  of  restitution.  Whether, 
if  the  property  is  lost  by  mere  chance^  without  any 
fault  cm  the  part  of  the  governor  or  the  captain,  an 
obligation  is  incurred  to  restore  in  value  what  ha| 
been  taken  away  by  mere  misfortune,  the  terms  of 
the  contract  have  not  specifically  provided  for ; 
and  just  principle  seems  to  point  another  way. 
That,  however,  is  not  the  question  now  before  me 
for  my  decision.  All  that  I  have  to  decide  upon 
is,  the  liability  of  the  captor  in  this  particular 
case ;  and  I  am  clearly  of  opinion  that  he  ought 
to  be  exonerated. 


HIQH  COUKT  Qg  ADMIBAVSY.  8AS 


LA  BELLONE,  Duperre. 

^HIS   was    the   case    of  one    of  the  French  ike*  4th,  isis. 

ships  of  war  which  was  lying  in  the  harbour  Hefa-money 
of  Port  Louis  in  the  Isk  qf  France^  when  tiiat  ^tu^^j  ^ 
island  was  blockaded  by  his  Majesty's  land  and  Ti^^ 
sea  forces,  under  the  command  of  Vice  Admiral  P»^  "*  ?"■ 
Bertie  and  Lieutenant  General  the  Honourable  &c 
Ralph  Abercrombief  and  was  surrendered  and  de« 
livered  up,  on  the  Sd  of  December  1810,  together 
with  the  town  and  fortress  of  Port  Louis,  and  the 
other  public  property  belonging  to   the  French 
government,   by  virtue  of  a  capitulation,  under 
which  the  French  officers  iuid  crew  were  permitted 
to  proceed  to  France. 

On  the  12th  of  December  1811  the  ship  and 
cargo  were  condemned  to  his  Majesty,  as  taken 
by  his  Majesty's  sea  and  land  forces* 

On  the  6th  of  Matf  I8I7  an  attestation  and 
certificate  having  been  brought  in,  the  Judge 
pronounced  that  there  were  alive  and  on  board 
this  ship  at  the  commencement  of  the  action  3QJ 
men,  but  reserved  the  question  whether  head-' 
money  was  due  to  the  captors. 

On  the  21st  of  January  1818  the  King's  Proctor 
alleged  that  he  had  received  directions  from  the 
Lords  Commissioners  of  the  Treasury  to  consent 
to  the  claim  of  the  captors  for  hf ad-money  being 

brought 
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laB«lu>ii»,   brought  for  decision  before  the  Right  Honourable 
j)ec.  4tfa,  1816.  <^he  Judge  of  this  Court 

An  appearance  was  also  given  for  Vice  Admiral 
Sir  Albemarle  Bertie  Baronet,  the  surviving  trustee 
appointed  by  his  Majesty  'for  the  distribution,  to  * 
the  captors,  of  the  public  property  captured  at 
the  Isle  qf  France,  and  the  commander-in-chief  of 
the  naval  forces  employed  in  the  capture  of  that 
island. 

For  the  captors  it  was  contended  that  head- 
money  was  due  under  45  Geo.  S.  c.  ^i.  s.  5. ;  that 
the  statute  gave  a  direct  title  to  headrmoney  to  the 
naval  captors,  and  that  it  could  not  be  diverted 
by  the  co-operation  of  the  land  forces ;  that  the 
navy  did  not  claim  any  exclusive  right  in  the  pre- 
sent instance,  but  were  willing  to  share  with  the 
army ;  that  the  principle  on  which  head-money  is 
given  is  to  encourage  attacks  upon  the  enemy's 
ships  of  war ;  that  the  danger  to  be  incurred  in 
such  attacks  is  frequently  as  great  in  conjoint 
expeditions  as  in  those  of  a  purely  naval  character ; 
that  it  had  been  the  practice  of  the  Commissioners 
of  the  Navy  to  pay  head-money  in  cases  of  ships  of 
War  taken  in  conjoint  expeditions  ;  and  that  they 
had  actually  paid  it  on  certain  of  the  enemy's 
ships  taken  at  the  Isle  qf  France. 

On  the  other  side  it  was  contended  that  the 
statute  did  not  apply  to  ships  taken  by  conjoint 
expeditions  of  the  army  and  navy ;  that  in  the 
cases  referred  to  the  payment  of  head-money  had 
been  made  inadvertently,  and  without  consider- 
atioh  of  the  distinction  between  conjoint  expedi« 
tionft  and  others;  that  the  general  practice  had 

been 
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been  otherwise  ;   and  that  the  pohit  had  been    ^  Bw-mib. 
decided  upon    by  the  Lords  Commissioners   of  ^j^,  4^^,  jais* 
App^  in  the  case  of  the  Hoogskarpel  (VJ^S). 

JVDQUStitr. 

Sir  W^  ScotL^^This  is  &  question  of  the  right 
of  head*fnoney  claimed  hj  the  captors  of  the  vessel 
in  question  j  and  I  consider  it  as  not  put  by  the 
one  side  or  the  other  on  any  particular  ctrcum* 
stances  distinguishing  the  present  from  similar 
casesy  but  upon  the  general  title  of  tlie  army  and 
navy  to  htad^imey  on  ships  captured,  not  at 
sea  and  by  ships  alone,  but  in  harbours  and 
rivers»  and  <)ther  such  pla^es^  as  are  the  objects 
of  joint  attack,  in  conjunct  expeifitions  conducted 
by  both  species  of  force,  actmg  on  the  com-^ 
mon  service  in  the  way  that  their  instructions, 
or  the  discretion  of  their  commanders,  may  conk 
cur  in  deeming  most  effective  for  the  common 
purpose. 

'  All  specialties,  therefore,  are  entirely  out  of  the 
case.  It  is  a  sufficient  statement  of  the  facts  neces* 
saryto  found  the  question,  that  these  ships^  for 
the  capture  o£  which  head-nionet/  is  claimed,  were 
taken  at  the  surrender  of  the  Isle  qf  France  to  a 
conjunct  force,  acting  under  the  command  of  Vice* 
Admiral  Bertie  and  Lieut,  General  Abercromhie  ; 
and  that  the  claim  is  given  on  behalf  of  these 
officers,  and  of  the  persons  under  their  command. " 
The  number  of  men  to  which  head-money  is 
proportioned  on  board  the  captured  ships  has  been 
aiscertained  by  the  Court,  not  certainly  by  way  of 
helping  out  the  claim  in  any  manner,  but  merely 

VOL.  n.  A  A  for 
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La  BnuiKK.  f^r  the  purpoie  of  xemoving  the  difficulties  that 

ihc.  4th,  1818.  ™*g^*  otherwige  be  in  the  way  of  applying  the 

decision  to  the  facts,  if  the  decision  should  prove 
favourable  to  the  claim. 

The  question  is  referred  to  this  Court  for  deci- 
sion by  the  Board  of  Treasury^  and  expressly  for 
a  legal  decision ;  thereby  meaning  certainly  to 
intimate  that  nothing  that  could  be  so  deemed  had, 
to  their  knowledge,  taken  place,  and  therefore 
clearly  that  no  opinions  or  acts  of  their  own  were 
so  to  be  considered. 

The  statute  enacts,  that  in  cases  in  which  doubts 
shall  arise  whether  the  parties  claiming  head-money 
are  entitled  thereto,  the  same  shall  be  summarily 
determined  in  the  course  now  taken ;  the  l^islar- 
ture  probably  thinking  that  the  history  of  this 
particular  subject  being  more  fiuniliar  to  this  Court, 
a  question. of  this  kind  might  probably  receive  a 
readier  illustration  from  its  knowledge  of  the  his<« 
tory  of  the  law,  than  might  possibly  be  within  the 
immediate  view  of  those  judicatures  which  are  the 
more  regular  and  constitutional  interpreters  of 
statutes. 

The  decision  which  is  required  is  a  legal 
decision  ;  and  if  a  decision  so  to  be  qualified  bad 
been  given  before,  it  would  be  the  duty  of  this 
Court,  in  the  consideration  of  the  present  question, 
to  weigh  that  decision,  and  to  allow  it  all  the 
authority  which  is  justly  due  to  all  former  I^al 
considerations  of  the  same  matter.  But  no  such 
decision  has  been  oflfered  to  the  view  of  the  Court. 
All  that  is  alleged  is  a  practice  that  has  obtained 
in  some  instances,  by  ^e  will  of  persons  who, 

whatever 
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whatever  be  the  respect  dne  to  their  stations  and    ^  B«Lii>irt; 

characters,  are  in  law  incapable  of  giving  a  legal  j^^  ^^  ^^^^ 

decision.    It  appears  that  on  applications  for  head^ 

money  in  some  cases  of  conjunct  expeditions,  to 

the  Commissioners  of  the  Navy,  they  have  not 

submitted  immediately  to  the  claim,  as  they  would 

have  done,  in  pursuance  of  the  act  of  parliament, 

upon  a  clear  judgment  of  its  validity ;  but  have 

invoked  the  judgment,  or  at  least  the  authority  of 

the  Treasury,  to  sanction  any  payment ;  and  the 

Treasury  has,  in  some  instances,  exercised  either 

its  judgment  or  its  authority  in  sanctioning  such 

payments.    The  number  of  instances  in  which  this 

has  been  done  is  not  exactly  ascertained.     The 

Commissioners  in  their  return  made  to  the  Treasury 

mention  but  two :  the  industry  of  the  claimants 

has  furnished  several  more ;  and  two  or  three  of 

them  are  in  the  cases  of  some  other  ships  taken 

upon  the  very  same  occasion  with  those  for  which 

the  present  claim  is  instituted.      I  should  have 

thought,  that  the  whole  number  for  which  the 

head-money  had  been  so  given  bore  a  very  small 

proportion  indeed  to  the  number  of  those  which 

had  occurred  in  the  numerous  <  expeditions  of  this 

kind  that  took  place  in  the   course  of  the  late 

protracted  wars,  and  for  which  no  such  claim  had 

been   made,  or  if  made  had  not  been  assented 

to.      The  contrary,  however,  is  asserted ;  and  I 

have  not  the  means  of  either  contradicting  or 

confirming  that  assertion.     Take  it  any  way,  it 

is  impossible  to  ascribe  to  such  a  limited  practice 

as   this,  the  reverence  due  to  a  course  of  legal 

decisions. 

A  A  2  The 
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luL  Buon.  The  first  board  to  wliich  application  is  flsad^ 
plainly  hesitated  in  opinioGu  It  referred  the  matter 
to  another  authority;  and  that  authority,  acting 
on  its  ^nandal  powers,  rather  than  on  any  thing 
that  can  be  deemed  jWicm/^  and  in  a  j  ust  confidence 
that  parliament  would  ratify  and  confirm  such 
exercises  of  discretion  in  such  cases,  directed  the 
payments  to  be  made  in  those  instances.  To  such 
exercises  of  discretion,  if  they  were  much  more 
numerous  even  than  they  are,  no  judicial  character 
can  be  applied.  The  utmost  efifect  that  could  be 
attributed  to  them,  in  a  i^al  discussion,  would  be 
to  incline  the  judgment,  in  a  case  of  extreme  doubts 
in  fhvour  of  the*  existing  practice,  countenanced 
as  it  was  by  opinions,  though  not  judicial,  yet 
respectable  in  tbemselvesi  and  resting  upon  con* 
siderations  of  apparent  equity.  But  to  admit  them 
to  that  operation,  it  must  appear  that  the  question 
is  one  of  extreme  doubt,  and  that  the  Court  is  not 
shut  up  from  entertaining  any  such  remote  grounds 
of  interpretation  by  the  intelligible  knguage  of 
positive  law.  For  the  whole  of  this  subject  is  the 
creature  of  mere  poattive  law.  Head-money  is  not 
property  acquired  in  any  manner  by  the  captors, 
or  to  be  demanded  on  the  ground  of  any  antecedent 
title.  It  is  a  mere  voluntary  grant  of  public,  money : 
and  the  grantees  must  be.  cottteot  to  take  what  is 
actually  given  and  no  more.  The  Court  cannot 
amplify  the  grant  by  constructive  analogy,  and  by 
so  doii^  take  upon  itself  the  double  impropriety  of 
imputing  blame  to  the  legislaiure  for  a  supposed 
omission,  and  arrogating  to  itself  the  further  dis. 
posal  of  public  money.  By  every  rule  of  interpre- 
tation 
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tation  that  can  apply  to  such  a  matter,  the  Court   ^  bmoow. 
is  bound  to  confine  its  exposition  within  the  very  ute.  4111,  isis. 
letter  of  the  statute^  if  that  letter  speaks  an  intel- 
ligible language. 

Now  it  has  been  admitted  that  in  the  present 
instance  the  case  does  not  come  within  the  spe- 
cific terms  of  the  grants  The  grant  is  to  ncgval 
persons  acting  in  a  capacity  merely  naval  in  the 
capture  of  ships ^  and  effected  by  persons  acting 
on  board  the  ships  titat  make  the  capture.  Soldiers 
are  not  recognised  as  grantees  in  any  other  man- 
ner than  when  they  are  clothed  with  a  naval 
character  by  serving  on  board  ships.  The  grant 
in  the  whole  of  its  extent  relates  to  naval  capture 
only.  Where  it  is  not  purely  naval,  the  statute 
has  thought  fit  to  be  silent ;  and  it  is  not  for  this 
Court  to  introduce  a  different  description  of  service- 
into  a  grant  where  it  is  not. 

The  whole  history  of  this  matter  confirms  the 
limitation.     Till  late  times  the    distribution  of 
prize  property  was  wholly  within  the  authority  of 
the  Crown ;  and  till  very  lately,  in  regard  to  con- 
junct expeditions,  the  course  was  for  the  Crown 
to  jgive  instructions  for  the*  distribution  of  all 
property  taken  on  conjunct  expeditions.    All  prize 
acts,  until  the  last,  have  been  purely  navaL    The 
parties  entitled  under  them  have  been  entitled  ^ 
naval  description  only.     They  recite  the  royal 
grant,  on  which   the  whole    right  is  originally 
founded^  as  confined  to  naval  captors.    The  sub- 
ject matter  is  within    the  nwritime  jurisdiction 
alone.     The  army  is  not  recognised  in  any  one 
of  these  acts  until  the  very  last,  (that  of  the  55th 
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fjA^ntuM.    ^f  tiie  King,)  as  having  any  tide  to  prize,  much 
1^.401,1818.  '^^  ^  head-money.      Head-money  is   a  bounty 

which  was  first  introduced  into  what  is  called  the 
Cruiser's  Act,  (passed  in  the  6th  of  Queen  Arme^) 
and  then  rested  on  grounds  of  naval  policy  wJj/. 
It  had  reference  to  naval  capture,  and  goes  no 
Airther  in  its  terms  than  to  reward  services  of  that 
description. 

It  long  remained  a  subject  of  some  uneasiness 
between  the  two  services,  what  was  the  claim  of 
a  military  force  acting  with  the  navy  on  conjunct 
expeditions.  Certainly  no  such  claim  even  to 
prize  could  be  maintained  on  the  statutes,  (for, 
as  I  have  said,  tliey  pointed  only  to  naval  captors,) 
and  much  less  to  head-money,  which,  if  granted 
at  all,  could  be  applied  only  to  the  naval  service, 
in  the  very  terms  in  which  it  was  expressed.  At 
length  came  the  case  of  the  Hoogskarpel,  which 
was  one  of  several  Dutch  ships  taken  in  Saldanha 
Bay,  near  the  Cape  of  Good  Hope,  in  1781,  by  a 
conjoint  force  under  Commodore  Johnstone  and 
General  Meadows,  acting  according  to  instructions 
under  the  king's  sign  manual,  which  directed  that 
all  the  booty  taken  ^should  be  divided  between  the 
land  and  sea  forces.  The  question  of  interest  in 
these  captures,  made  at  sea,  was  first  agitated  in 
this  Court,  where  the  Judge,  according  to  the 
expressions  used  in  his  sentence,  pronounced  for 
the  interest  of  the  army,  ^<  agreeably  to  the  spirit 
of  his  Majesty's  instructions.^'  On  appeal  to  the 
Lords,  the  case  was  argued  with  great  ability  for 
several  successive  days,  and  an  elaborate  judg- 
ment was  pronounced  on  the  SOth  of  June  1786, 

by 
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by  Earl  Camden,  then  Presid^at.of  the  Council,  ^ri^m^inu 
assisted^  as  I  best  recollect,  by  Lords  Kent/on  aijd  j^  ^^^  ^^jg^ 
Grantkif.  They  laid  it  down,  that  corffunct  ex- 
pediiiom  were  entirely  out  of  the  statute  with 
respect  to  both  the  services ;  and  that  the  whole 
property  captured  was  at  the  disposition  of  the 
Crown, whose  equity  and  liberality  in  justly  esti- 
mating the  merits  of  both  could  not  be  doubted. 
The  same  arguments  were  urged  then  as  have, 
with  great  propriety,  and  with  great  ability,  been 
urged  now  —  such  as  that  the  co-operation  of  the 
army  could  not  divest  the  title  of  the  navy ;  that 
their  interests  were  still  preserved ;  for  that  they 
were  takers  in  a  sufficient  degree  to  answer  the 
descriptive  terms  employed  in  the  statute.  But 
these  arguments  were  urged  in  vain ;  the  property 
was  condemned  to  the  Crown,  and  no  hec^-mone^ 
allowed. 

This  being  the  settlement  of  the  law,  at  that 
time,  by  the  highest  authority,  it  is  clear  that  no 
interest  can  now  be  communicated  to  either  ser-^ 
vice  on  conjunct  expeditions,  except  such  as  arises 
from  new  matter  in  later  statutes.  So  far  as  that 
new  matter  goes,  so  far  an  interest  is  commum'- 
cated,  and  no  further.  Now  a  limited  interest, 
under  strict  regulations  therein  prescribed,  has 
been  conveyed  by  the  last  statute  (the  55th  of 
the  King)  to  both  services ;  but  it  is  an  interest 
in  prize  only;  the  subject  of  bounty  ot  head-money 
remains  exactly  as  it  did  upon  the  more  ancient 
statutes,  without  any  amplification  or  enlargement 
whatever.  If  the  law  did  not  then  convey  an 
interest  in  head-money  to  either  service,  it  cannot 
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La  Bsxxnn.  Jq  80  HOW ;  it  canoot  DOW  spply  (o  a  eofffunct 
jkc  4tfa,  1818.  ^^^diHonj  if  it  did  not  at  that  time. 

On  these  grounds  I  feel  myself  bound  to  a  strict 
interpretation  of  the  statute ;  the  statute  does  not 
apply  to  coTffunct  expeditions,  and,  therefore,  I  am 
clearly  of  opinion,  that  the  parties  in  the  present 
caae  are  not  entitled  to  head*money. 
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HERCULES,  Chitty. 

^HIS  was  the  case  of  a  vessel  sailing  under  the  jan.  21*,  1819. 
colours  of  the  independent  govemment  of  juriidictioo  of 

BuetmJyresrs^J^artmm  and  (^I!l(mks^\9yin  S^^^*^ 

i,  but  owned^ajsoidinj^.feLlbfijball  of  "^^^ 
lale'ftund  6b board,  hj.JBxiti»h  «iMects.    It  ap-  uMitiition: aiid 

piired  that  she  had  fonnea^  of  an  annament,  Jj^lf^ 
equipped  and  commissioned  by  the  government  of  Srf'SAe?** 

,&mth  America^  for  the  t5"  ^ 


purpose  of  intercepting  the  trade  of  tGe  subjects  mjttod «  uw 
and  adherents  of  the  King  of  Spam ;  j  that  she  had 
made  various  captures  in  the  Paejfic  Xkean^^'^xA 
'Bad  -piiiiidered,  ransomed,  and  sold  ad  Tlbitum^  and 
^dfthout  adjudication,  the  cargoes  of  munecous 
.i^esseU  seized  by  her  ^^n^  Jhad  c^tifed- fima  her 
antfst!  wi:th  a  full  cafga  of  merchandize^  She 
afterwards  proceeded  to  Barbadoes,  with  her  cargo 
on  board;  and,  in  the  month  of  September  1816, 
came  to  an  anchor  within  the  port  of  Bridge  Town 
in  that  island,  under  an  allegation  of  distress.  An 
application  was  made  to  the  governor  to  allow  the 
vessel  to  refit  at  Bridge  Town^  which  was  refiised, 
but  the  ship's  papers  were  returned,  after  an  exa* 
mination  of  them  by  the  Attorn^. General  for  the 
island ;  and  the  ship  immediately  got  under  weigh, 
fd'r  the  purpose  of  taking  her  departure^  when 
Captain  Stirling  of  his  Majesty's  sioop  JBrazen^ 
which  was  then  lying  in  the  harbour  with  the 
mails  on  board,  and  under  sailing  orders  for 
Antigua,  seized  her  for  a  breach  of  the  navigation 
laws }  but  upon  a  reference  to  the  instructions  he 
had  received  from  his  admiral^  respecting  vesseb 

of 
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hm  nyicMts.  of  this  descriptioPi  he  became  afraid  to  prosecute, 
Jan.  91SL  i»i».  *°^    accordingly    returned    the    ship's    papers* 

Thinking,  however^  that  he  had  acted  precipi- 
tately, in  releasing  a  vessel  of  so  mysterious  a 
character,  and  fearing  that  he  might  be  censured 
by  his  admiral  for  so  doing,  he  told  fFilUam  Brown, 
who  was  on  board,  and  asserted  himself  to  be  the 
owner,  that  ♦•  it  might  not  be  amiss'*  for  him  to  ac- 
company him  to  Antigua,  where  Admiral  Harvey 
then  was;  alleging,  by  way  of  inducement,  the 
probdbUity  of  obtaining  from  him  the  indulgence 
which  had  been  denied  at  Barbadoes.  The  two 
ships  then  weighed  anchor,  and  proceeded  on  their 
voyage;  the  Hercules  having  greatly  the  supe- 
riority in  sailing,  and  being  several  times  obliged  to 
shorten  sail  to  allow  the  Brazen  to  keep  up  with 
hen  On  the  28th  of  September  they  approached 
/  the  island  of  Martinique,  when  Captain  Stirling, 
suapectii^  the  intention  of  those  on  board  the 
Hercules  to  part  company,  sent  an  armed  force  on 
board,  and  took  her  to  the  admiral,  who  was  then 
in  English  harbour.  ^^AAvg^rg^^Jlarvey  approved 
of  the  detention  of  the  vessel ;  and  Captain  Stir- 
ling having  consulted  the  law  officers  at  Antigua^ 
was  by  them  advised  to  institute  proceedings 
against  her  in  the  Instance  Court  of  Vice  Admi- 
ralty J  for  a  breach  of  the  revenue  laws  by  an  illegal  ^ 

ithportation  into  Barbadoes.  .  — " "^~        ^ 

''  AttHJoformntien  was  filed  on  the  part  of  the 

sei2or>  and  a  protest  against  the  jurisdiction  of  the 

Court  on  the  part  of  Mr.  Brown.   This  protest  was 

^    overruled  by  the  judge,  and  he  was  assigned  to 

appear  absolutely. 

A  claim  was  then  given  by  Mr.  Brown  for  the 
ship  and  119  doubloons,  as  his  own  property:  for 

the 
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jthc  guns,  arms,  and  ammunition,  on  behalf  cf  Ae  xwH<»cg*^p- 
lindependent  government  of  Buenos  Ayres :   finr  ^Z^I^^^. 
the  cargo,  gold  dust  and  specie,  on  behalf  (^  him- 
kelf,  his  officers,  and  crew,  and  the  independent 
/government ;  and  for  38  doubloons  and  S6  pieces 

/  of  gold,  on  behalf  of  Walter  Dawes  OdWf  the 
V^master. 

On  the  ISth  of  November  1816  the  cause  was 
heard,  when  the  Judge  of  the  Vice-Admiralty 
Court  at  Antigua  pronounced  for  the  jurisdiction 
of  that  Court,  rejected  the  claim  for  the  ship, 
guns,  specie,  &c.,  and  pronounced  the  same  to  be 
forfeited  for  a  breach  of  some  or  one  of  the  law3 
relating  to  trade  and  navigation* 

From  this  sentence  aB  appeal  was  prosecuted  to 
the  High  Court  of  Admiralty,  in  which  Court  the 
following  claims  were  given : 

A  claim  of  John  Garcia  of  London^  merchant, 
stating  himself  to  be  duly  authorized  by  his  most 
catholic  majesty  the  King  of  Spam  for  the  cargo 
and  qpecie,  on  behalf  of  the  King  of  Spain  and 
certain  of  his  subjects. 

A  claim  of  P.  C.  Tmmerman^  on  behalf  of  Jose 
Antonio  Lhrento  and  Joaquim  de  Llostra  and 
others,  of  Cadiz^  merchants,  and  subjects  of  the 
King  of  Spain^  for  such  parts  of  the  cargo  as  had 
formed  part  of  the  cargo  and  stores  of  the  Spanish 
ship  Conseguencia. 

A  daim  of  WiUiam  Dawes  Chitfy^  the  master,  for 
the  ship,  cargo,  and  specie,  as  having  been  unduly 
seized  and  taken  from  his  possession,  no  o£fenoe 
having  been  committed  against  the  laws  relating 
to  trade  and  navigation. 

Inhibitions  were  decreed  upon  these  several 
claims  being  made,  and  also  upon  the  appeal  of 

WiUiam 
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Tiie  hmculm.  iWiJUam  Brmtm  as  claimant  of  the  ship,  cargo,  and 

jb».<i.t,i8i9.  »P®cie,  as  before  stated. 

The  usual  proceedings  were  had,  and  the  cause 
came  on  for  hearing,  when  it  was  agreed  that  the 
question  of  jarisdiction  of  the  Court  below  with  refer- 
rence  to  the  interpretation  of  the  statute  49  G.  IIL 
c.  107.,  should  be  disposed  of  in  the  first  instance. 

Judgment. 
'    ;        Sir  W.  Scott.  —  The  question  in  this  case  is, 
whether   the   jurisdiction    was   legally   founded 
in  the  Court  below,   for   the  species   of  cause 
which  alone   was   instituted    there — a  cause  of 
breach  of  revenue.     For   on    no   other    ground 
has  this  ship  been  proceeded  against.    On  that 
ground  alone  condemnation  passed,  and  on  diat 
ground  only  is  this  cause  devolved  by  appeal  into 
this  Court,  which  is  not  admitted  to  have  any 
original  jurisdiction  upon  it.     If  that  Court  had 
no  jurisdiction,  the  whole  that  passed  there  was 
coram  non  judice,  and  therefore  without  any  legal 
validity ;  all  the  evidence  would  be  taken  without 
authority,   every    act  done  in    pursuance    be   a 
nullity,  and    the  appeal    would    convey  to    this 
Court  no  other  authority  than  that  of  declaring 
that  nullity,  and  of  abjuring  all  further  jurisdiction 
of  its  own  upon  the  subject     If  no  origi»^/ juris- 
diction there,  upon  the  merits  of  such  a  question, 
there  can  be  no  appellate  jurisdiction  here,  except 
for  the  mere  purpose  of  pronouncing  every  thing 
done  in  the  prosecution  of  that  unfounded  sui. 
to  be  totally  null  and  void. 

The  jurisdiction  of  the  Vice  Admiralty  Courts 
in  revenue  causes  is  of  mere  statutory  institution ; 
•—given  to  them  by  positive  statutes ;  being  no  part 
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of  their  origioal  and  inherent  authority,  it  exists  '^^  H«mcui«- 
only  so  far  as  it  is  so  given.    Nothing  can  be  j^  ^^^  ^^^^ 
clearer  than  the  understanding  of  the  law  arising 
upon  the  statutes,  that  till  a  late  act  passed, 
4^th  Geo^  III.  c.  107*,  a  prosecution  for  breach 
of  revenue  laws  could  only  be  maintained  in  that 
plantation  within  whose  jurisdiction  the  ofience  wa& 
committed*    It  was  so  determined  by  a  solemn 
judgment  in  the  Court  of  Delegates,  to  which  this 
Court  is  -bound  to  adhere.    It  appeared  to  be  a 
power  very  capable  of  almse  and  oppression,  to 
give  the  prosecutor  a  power  of  carrying  a  vessel  to 
a  distant  port^  where  neither  the  fiict  took  place, 
nor  could  the  evidence  be  ordinarily  found.     The 
necessity  of  protecting  the  revenue  has  been 
thought^  in  later  times,  to  justify  an  enlarged 
enactment  in  the  statute  referred  to,  that  he  might 
institute    proceedings    either   in    the  settlement 
where  the  breach  was  alleged  to  be  committed,  or 
where  the  seizure  was  actually  made ;  and  to  this 
alternative  the  power  of  prosecution  stands,  at  pre* 
sent,  enlarged  and  limited.    The  question  may  be 
tried  in  the  one  or  in  the  other,  at  the  option  of  the 
prosecutor ;  but  it  cannot  be  tried  where  neither  the 
breach  is  alleged  to  be  committed,  nor  the  seizure 
actually  made.     In  this  case,  the  breach,  if  any, 
was  committed  at  Barbadoes,  but  the  matter  was 
tried  at  Antiguay  whereTl  could  be  tried  only  on 
the  ground  that  it  was  there  seized.     If  not,  cadit 
fucestio  ;  and  therefore  the  whole  of  the  inquiry 
on  the  legal  question  of  jurisdiction  resolves  itself 
into  this  simple  question  of  fact :  Was  the  seizure 
actually  made  at  Antigua^  or  within  its  jurisdiction 
of  neighbouring  waters  ? 
Todetermine  upon  this  matter  of  fact,  I  must  enter 

briefly 
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The-^mmn.  bricfrf  lutothet evidence  j  but  1  shall  enter  into  it  so 

js»i.«ipt  laisJ  ^"  ^^7  •"  "*y  ^^  requiske  to  illustrate  that  fiict : 

for  any  other  ^rpose  it  is  at  present  inapplicable. 
Great  part  of  this  rudis  mdigestaque  moles  has  been 
read,  but  only  provisionally,  to  furnish  me  wtth  such 
a  view  of  the  whole  case^  as  might  enable  me  to 
direct  the  course  of  proceedings  in  a  matter  whene 
there  were  many  parties,  and  the  proceedings 
nnmeroQs  and  complex.  But  the  jurisdiction  beti^ 
itself  questionable,  I  shall  use  the  evidence  no  fiir* 
thep  than  may  be  necessary  to  settle  that  great  and 
fundamental  preliminary. 

This  ship^  under  the  command  of  a  Capt.  Brown, 
who  declares  Yamv^  ibi^  English  owner,  came  into 
the  harbour  of  Barbadoes,  when  Brown  entreated 
permission  to  repair  his  ship  and  to  furnish  him* 
self  with  necessaries,  after  a  long  voyage  from 
Buenos  Ayres  to  the  Pacific  Ocean  and  l^ck,  with  a 
cargo,  composed,  as  it  shcmld  appear,  of  goods  taken 
as  prize  of  war  under  a  commission  c^  war  on  board, 
(granted  by  what  stiles  itself  the  independent 
;  government  of  Buenos  Ayres.  The  governor  of 
Bstrbadoes  thought  it  his  duty  to  refuse  the  per- 
mission requested,  but  returned  the  ship's  papers, 
after  an  examination  of  them  by  the  law  (^cers  of 
theCrown ;  no  charge  of  illegal  tradinginthat  island 
being  alleged,  or  even  thought  of,  so  as  to  justify 
a  seizure  and  prosecution  on  such  ground.  The 
ship  was  preparing  to  depart,  when  she  was  again 
seized  by  Captain  Stirling  of  his  Majesty's  ship 
Brazen,  lying  there,  and  her  papers  were  again 
examined.  It  is  perfectly  true,  that  to  those  who 
examined  them  (Captain  Stirling  and  others,)  this 
vessel  must  have  appeared  in  a  very  mysterious 
and  undefined  character,  with  a  commission  of  war 

from 
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from  an  authority  not  acknowledged ;  exercisbg/pie  Hk»«ratw. 
acts  of  war  under  it ;    xizing  the  property  ^j^^^^^^l^^^ 
Spdn^  a  country  in  strict  alliance  and  fidendshin 
with  Great  Britain ;  and  there  are^  perhaps,  some  « / 
traces,  not  wholly  obscure,  of  die  seizure  of  British  1 1 
property«^all  the  property  so  acquired,  composinga   ^ 
considerable  cargo^sserted  to  belong  in  part  to  the 
unacknowledged  authority  which  had  granted  the 
commision.     That  such  appearances,  which  might 
have    puzzled  the  acutest-  lawyer  in  the  place, 
should  very  much  embarrass  Captain  SHrUng^  is  not 
extraordinary ;  especially  as  he  was  actii^  under 
strict  orders  for  the  protection  of  British  property 
against  depredations  bf  this  nature.     In  a  case 
which  the  circumstances  of  the  times  rradered  so 
perplexing  and  critical,  he  took  the  resolution^ 
wiuch  was  the  very  reverse  of  any  thiii^  like  rash* 
ness,  to  go  aliHig  with  this  ship  down  to  Antigua^ 
a  neighbouring  island,  where  his  Admiral  {Harvey^ 
was  stationed,  in  order  to  inquire  from  hhn  what    .  ^ 
was  fit  to  be  done.    As  to  the  matter  of  any  illegal  ^  \ 
importation  committed  at  Barhadoes^  it  appears   | 
not  much  to  have  presented  itself  to  his  imagine*   i 
tion.     He  knew  that  she  had  been  examined  by  ^ 
the  law  officers  of  the  Crown,  and  that  her  con- 
duct, during  the  time  she  staid  there,  had  been 
the  subject  of  vigilant  observation.    But  these 
other  mysterious   circumstances    alone  threw   i^ 
cloud  around  her,  about  which  it  was  proper  to 
be  advised  by  that  authority. 

Now,  upon  this  state  of  things,  no  man,  I  think, 
can  say  that  Captain  Stirling  acted  at  all  impro« 
perly  or  unadvisedly.  Here  was  a  case  in  all  its 
circumstances  extremely  embarrassing,  so  embar- 
rassing that  I  am  not  aware  of  any  instructions, 

relative 
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The  HncvcKs.  relative  to  these  things,  which  shew  that  Govern- 

on.  2iit,  isid.  nient  itself  has  quite  escaped  from  the  embarrass* 

ment  into  which  the  wars  and  confusions  of  that 

quarter  have  thrown  it    Orders  have  been  issued  N 

to  observe .  what  is  termed  a  neutrality,  between 

the  Crown  of  Spain  and  communities,  which,  till 

they  are  acknowledged  by  other  Governments, 

1  are,  upon  all  ordinary  principles  of  law,  in  peril 

;  of  being  considered  as  mere  insurgents  by  the 

:  tribunals  of  those  Governments  which  have  not 

;  I  acknowledged  them.     No  man  can  take  upon 

/  himself  to  say  that  it  belongs  to  those  tribunals  to 

I  determine  the  question  of  independence,  upon 

:  which  their  own  governments  find  it  necessary  to 

!   be  silent    There  may  be,  and  is  a  time,  at  which      \ 

insurrection  itself  is  legitimated ;  but  it  is  not  for 

foreign  Courts  of  justice,  but  for  foreign  GMem^ 

merits  to  determine  when  that  time  is  arrived ;  at 

least  so  far  as  their  own  tribunals  are  to  act  upon      ^ 

transactions  respecting  them.   The  tribunals  them* 

selves  have  neither  competency  of  knowledge,  nor 

authority  for  such  a  purpose.    Here  are  instruc* 

tions  forbidding  the  officers  to  suffer  any  depreda* 

tions  on  British  property  to  be  committed.     In 

the  present  case  depredations  may  have  been  com^ 

mitted,  in  places  where  no  British  interference 

could  have  prevented  it  at  the  moment     I  do  not 

observe  that  any  instructions  whatever  are  issued 

for  such  a  case ;  but  if  officers  have  acted  for  the 

best  in  unprovided  cases  of  this  kind,  they  ought 

not  to  be  sufferers. 

Under  the  per[^exity  which  this  state  of  things 
involved,  Captain  Stirling  had  to  determine  the 
mode  in  which  he  should  take  the  ship  with 
him  to  Antigua^  there  to  consult  his  Admiral 

respecting 
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respecting  her ;  and  the  way  vAAch  ht  totSt  *mJk  ^f^^li^^f^ 
by  what  Ws  Counsel  call  it  rwsi?  dfe  'guetr€*^iX>  ^J^^^^A. 
return  the  papers,   and  inrfte  tret  td  ^  along 
with  him  by  the  prospect  of  obtainit)^  at  AfttigijUi 
the  supplies  that  had  bee*  refused  at  BdrhaStft^. 
Captain  Brawn  apparetrtly  actfefpts  the  ^hvftatioii, 
as  it  lay  in  his  way  to  St.  Bm^thotomeVfB,  Whtthtfr 
he  was  Intending  to  go.    They  thei^orfe  Set  b&ih 
company  together,  Ca^^taltl  Siirthg  keying  thb 
J&^«*fe5  conBtantly  in  view,  and  expecting  hereto 
shorten  sail ;  on  the  very  tie^t  jSfty  tie  agalik  "took 
bodily  possession,  took  out  het  inen  and  ^[mperB^ 
and  carried  her  into  Antigua,  and  waited  upon  the 
Admiral  to  receive  his  directions.    Th*  advtee  6{  \ 
law  is  callied  in^  and  the  result  is,  a  prosecution  ion     ; 
a  charge  of  illegal  importatiotti  into  BarbadOei,     [ 
that   had  not  been   thought  ^f  by  the  cr&wn     - 
officers  at  Barbadoes  itself,  wliere  all  the  facets 
passed,  and  had  been  srubjected  to  a  do>able  ex- 
amination*     This  could  never  be  the  iquefti^ii  ^ 
about  which  Captain  Stirling  wanted  to  consult  his 
Atfttriral ;  becaifte  i-  feflture  confideady  %o  Wiy, 
that  on  such  a  qoestion  as  that,  the  crown  ^lawyer 
at  Barbadoes  was  a  much  better  advisef.    If,  in- 
deed, the  intention  was  to  resoft  to  the  Admiral 
for  advice,  under  the  mysterious  cirdumstances 
which  raised  delicate  political  questiobs^  it  was 
highly  probable  that  the  Admiml,  acting  upM  Us 
instructions  from   bis  own  Government^   could 
have  furnished  the  safest  advice  \  but  upM  a  mete  ^ 
dry  question  of  ret^ne  ^eifi^nre)  the  opim^n  of  tlko 
crown   lawyer   at   Barbmioes  would  liavt^  becm 
preferable  to  the  jadgmettt  of  a  wtolt  fleet 

At  AntiguOj  it  is  determteed  to  dismiss  etit^ely  all 
ttiese  myMei^ow  cthnMiMaticeS)  tand  to  prodecifte 
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ThaHiMUMfc  in  t[jat  Island  for  illegal  importation  into  Barbae 
Jvu2iwi,isi9.  ^^*    Whether  there  was  any  foundation  at  all  for 

such  a  charge  to  be  made  any  where,  it  is  not  proper 
for  me  at  all  to  inquire,  until  the  question  of  juris- 
diction  is  settled.    The  jurisdiction  resorted  to  is^ 
\  that  of  Antigua^  within  which  it  is  contended  that 
la  second  seizure  was  made  :  and  if  that  be  true 
fin  fact,  the  jurisdiction  is  clear ;    but  if  the  real 
;fact  be  that  there  was  only  one  seizure,  and  that  at 
.'  Barbadoes,  and  continued  without  interruption  to 
^  Antigua,  then  the  advice  to  commence  proceed- 
ings there  was  unfortunately  given ;  it  could  lead 
to  nothing  but  expense  and  disappointment.     The 
whole  matter  comes  to  this  short  question  —  Was 
there  any  real    release  after  the  seizure  at  Bar^- 
hadoes  /—-for  if  there  was  not,  then  there  was  only 
one  seizure)  and  that  a  seizure  which  could  by  no 
possibility  found  a  jurisdiction  at  Antigua. 

To  determine  this  question  it  is  proper  to  ob« 
serve,  that  if  after  the  return  of  the  papers  the 
ship  still  continued  in  the  fbrcible  possession  of 
Captain  Stirling^  and  was  so  determined  by  him  to 
continue  till  her  arrival  at  Antigua,  the  release  was 
merely  formal  and  apparent,  and  nothing  more.  It 
was  a  mere  ruse  de  guerre.  To  continue  the  forcible 
possession  of  the  ship,  it  is  not  at  all  necessary  to 
contipue  the  possession  of  the  papers.  Nor  was  it 
at  all  necessary  that  Captain  Stirling  should  have 
men  actually  on  board ;  because  if  without  that  she 
remained  still  under  his  coercion^  and  was  not  at 
liberty  to  leave  him,  she  was  still  in  his  possession. 
Was  she  at  liberty,  under  this  apparent  release,  to 
go  where  Captain  Brown  thought  fit  ?  If  not  — 
liber  non  est,  qui  non  potest  ire  quo  xmU.  What  is 
^the  release^  in  sucli  a  state  of  things^  but  a  mere 

pretence 
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pretence  and  fiction,  and  nothing  more  ?    If  the  "^ 

ship  remained  under  the  coercion  of  his  guns,  she  jshi.8Iii^i819. 
was  as  much  in  his  possession  as  if  the  men  who 
were  otherwise  to  work  those  guns  had  been  put 
aboard  that  ship.     Many  captures  have  been  held  /  . 
effectual,  where  no  man  has  ever  been  put  on 
board,  but  the  ship  only  compelled  to  steer  in  the 
direction  prescribed  by  her  captor.    Nothing  can 
be  clearer,  from  the  whole  nature  and  every  cir- 
cumstance of  the  transaction,  than  that  she  was 
never  set  at  liberty.     Captain  Stirling  was  then 
determined  to  take  the  advice  of  his  Admiral,  and 
that  she  should  not  quit  him  till  that  advice  was 
obtained.    The  matter  was  clearly  so  understood 
by  him.     How  was  it  understood  by  Brown  ?    He 
shortened  sail,  in  obedience  to  the  directions  he 
received,  thereby  evincing  his  understanding  of  the 
condition  in  which  he  was  placed.     If  he  had  ever 
thought  otherwise  he  was  soon  undeceived ;  for 
the  next  day,  on  the  very  first  suspicion  of  hex 
intending  to  part  company,  she  is  brought  to,  and 
atript  of  her  men.  What  sort  of  a  release  ha8  been 
this  ?    What  can  demonstrate  more  fully  that  the 
compulsion  of  the  seizure  remained  throughout^^ 
exercised  in  a  difierent  form,  but  still  subsisting 
in  fact  without  any  intermission ;  not  a  prisoner  on 
parole,  but  a  prisoner  in  actual  custody  —  the  door 
of  escape  shut  upon  her.    What  is  to  be  inferred 
from  Captain  Stirling's  own  account  of  this  matter  ?  ^ 
It  is  observable,  that  in  the  affidavit  which  leads 
the  proceedings,  he  no  where  describes  when  the 
seizure  was  made,  but  only  states  that  he  made  a 
seizure.     The  second  affidavit  (that  of  the  3d  of 
October)  is  more  particular,  and  states  a  seizure 
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ne  mMtik.  iu  Cktrlisk  hayv  in  the  Island  of  Barbadoes.  The 
iiiti8i9.  account  contained  in  this  and  hiii  subsequent 
affidiavit  fully  decided  the  nature  of  the  seizure) 
it  provee  that  his  hand  was  never  taken  off;  and 
tliiat  the  formality  of  retumin|^  the  {tepers  was  no 
teal  iieleaKe.  He  says  he  felt  it  his  ^kOy  to  bring 
the  ship  to  Antigua.  It  was  not»  therefore,  a  mere 
inelinatioii  ota  his  part»  but  he  was  acting  trader  a 
sense  erf*  duty.  He  gays  tiiat  he  did  not  feel  him- 
sdf  at  liberty  to  institute  proceedings  without 
cottGltilting  hi^  Admiral;  and  that  he  therefore 
persuaded  Captitin  Brown  to  accompany  hhn. 
What  sort  df  pelrsuasion  this  was  may  be  easily 
imagined.  It  was  like  the  persuasion  of  a  peace 
olScer  conducting  a  perscm  to  a  police  magistrate 
without  the  actual  enforcement  of  pergonal  videnoe. 
However,  even  this  forbearance  did  not  last  long, 
for  on  the  day  after  leavii^  Barbadtfes  he  admits 
thitt  he  took  forcible  possession  of  the  ship,  and 
iDid^iducted  her  to  Antigua. 

Two  things  then  are  to  be  considered ;  whei^  the 
neisittre  ought  to  hctve  been,  and  where  it  actual^ 
tpor^.  That  it  ought  to  have  been  at  Antigua^  in 
drder  to  fonnd  the  jurisdiction  th^re,  is  admitted ; 
%nt  was  it  at  Antigua  f  Now,  to  establish  this 
"point,  the  ftei^or's  counsel  argue,  that  the  seizure  by 
Capt.  Stiriing,  at  Barbaioes^  was  made  aU6  intuitUy 
taiA  had  to  reference  at  all  to  a  breach  of  the 
revenue  laws ;  that  consequently  it  cotiM  not  biu: 
aiibther  person  from  making  a  revenue  seizure  at 
Aht^ua  ;  and  that  if  the  property  might  be  seized 
by  any  other  person,  it  might  by  Captain  Stirling 
himsdf,  who  states  that  he  did  make  a  formal 
seiisurk  at  Antigua.    But  wits  the  aeizure  at  Bar- 

badoes 
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badoes  (flio  intuitu  f     It  is  difficult  to  recqncU^  ^ffffiWHir 

such  a  supposition  with  Captain  &tirUn^%  owft  jtm^u^,  mg. 

sUitetnents  in  his  difierent  affidavits.    In  fact»  ^e 

seizure  seems  to  have  been  one  which  wou|4  hav^ 

served  for  every  purpose— for  revenue  purposes  a^ 

well  as  others.    It  was  a  seizure  for  any  question 

which  he  might  think  fit  to  raise.    4^  ^^  a  sub* 

sequent  seizure  by  another  person*  no  other  person 

could  haye  seized,  to  any  legal  effisct^  while  the 

property  was  under  ^izure  by  Captaip  Stirling. 

To  be  sure^  if  Captain  Stirling  had  r^ased,  anr 

other  might  have  seized  i   but  then  the  second 

>ifould  haye  been  ^n  original  and  independent 

seizure.    But  what  ^ort  of  a  seizure  i^  thisj  whicl^ 

is  not  original  and  independent,  but  engrailed  on 

9  sijbsisting  seizure  ?    Captain  Stirling  coul4  nojt 

tal^e  ^  fresh  po^e^^ion  of  that  which  was  alr^dy 

in  his  custody  for  every  pyrpose  to  which  b«t 

chose  to  apply  it.    Nobody  can  pretend  that  th^ 

seizure  woul4  not  h^ve  served  him  for  revenue 

purposes  as  well  as  others    Then  whfit  pprt  of  a^ 

ii;U;erpret^tion  of  the  statute  is  this  ?    IBeize  a  ship 

at  BorbadtOe^f  fipd  yox^  may  carxy  her  where  you 

please,  s^)d  make  ^  ^eco^nd  sei2;ure  ii;i  any  p/^rt^ 

however  distant    This  reduces  the  ftct  of  F^U^ 

ntent,  founding  the  jurisdiction  on  ^e  pjlaqe  of 

feizure^  to  a  dead  letter,  an  absolute  m^lity.    A 

man  has  only  to  ^y,  I  seized  ^t  first  qUg_  inJtviti/k ; 

but  I  do  not  proceed  upon  that  act ;  I  bfire  seize 

for  a  breach  of  revenv^  laws  committed  tber^  ;  and 

1  will  proceed  here^    Surely  this  would  l^e  tp  t^p 

i^  the  hee;ls  of  the  act  of  Parlisunent ! 

Jhe  seizure  ^  Barh€k(ijoe$  then  waf  not  pdiq 
ifUuifu;  1^4  ^^^  ^  that  I  hfkve  said^  hpw  can  I 
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Hm  Hsftcouf.  possibly  consider  that  that  seizure  was  released  by 
jbiksiii»i8i9.  *^®  mere  return  of  the  papers  ?    I  see  nothing 

wrong  in  Captain  StirUng^s  motives  or  his  conduct : 
his  motives  were  very  proper,  and  his  conduct  not 
objectionable ;  but  upon  the  res  gesta  I  appeal  to 
every  man's  feeling,  whether  the  original  seizure 
was  not  continued  throughout    Whether  there 
was  any  ground  for  prosecution  upon  an  unlawful 
importation  into  Barhadoes^  I  do  not  presume  to 
inquire ;  for,  as  the  case  stands,  I  am  not  at  liberty 
to  pursue  that  examination ;  but  if  there  was  such 
ground,  the  advice  which   ought  to  have  been 
given  to  Captain  StirUng  at  Antigua  should  have 
been  to  take  the  Hercules  back  to  Barbadoes^ 
where  both  the  offence  was  committed  and  the 
seizure  really  made,  and  where  alone  that  fact 
could  be  triedi     If  I  am  right,  to  try  it  at  Antigua 
was  only  to  lay  in  for  unpardonable  expense  and 
final  disappointment.  If  indeed  anyquestion,  arising 
out  of  the  mysterious  circumstances  before  noticed, 
had  been  to  be  tried,  Antigua  was  as  good  a  juris- 
diction as  Barbadoes  ;  but  when  all  these  questions 
were  thrown  overboard^  and  nothing  was  to  be 
discussed  but  the  revenue  question,  it  could  (ac- 
cording to  the  act  of  Parliament)  be  tried  only 
where  the  offence  was  committed,  or  the  seizure 
made.    Being  clearly  of  opinion  that  neither  of 
these  events  took  place  at  Antigua^  I  am  bound  to 
pronounce  that  the  proceedings  there  had  no  legal 
foundation  whatever,  and  consequently  are  null 
and  void. 

I  observe  that  when  this  objection  to  the  juris- 
diction is  offered,  certainly  (as  has  been  remarked) 
somewhat  incorrectly,  because  it  appears  to  assert 

that 
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Ifcat  no  jurisdiction  can  exist  anywhere  but  in  the  i^Hncwis> 
plantation  where  the  offence  is  committed,  whereas  j|^  ^^^  i^^^* 
by  the  late  statute  it  might  also  be  where  the 
seizure  is  made ;  this  objection  is  met  by  an 
answer  which  seems  totally  unintelligible  and 
inapplicable.  The  answer  is,  that  the  person 
who  makes  the  objection  asserts  himself  to  be 
the  owner,  when  in  truth  it  appears,  by  a 
bill  of  sale  found  on  board,  that  he  had  trans- 
ferred the  property.  Supposing  this  to  be  the 
fact,  and  without  any  explanation,  how  could 
that  enable  any  Courti  to  pronounce  for  its  own 
jurisdiction  upon  a  question  that  depended  on 
grounds  which  have  no  connection  whatever  with 
the  personal  considerations  of  the  parties  ?  Sup- 
pose a  testamentary  cause  were  brought  in  this 
Court,  and  the  party  contesting  the  will  was  an 
improper  party,  would  that  give  this  Court  a 
jurisdiction  to  pronounce  for  the  validity  of  the 
will  ?  The  Court  is  bound  to  reject  what  does 
not  belong  to  its  jurisdiction.  The  matter  of 
ownership,  however,  in  the  present  case,  is  fully  and 
satisfactorily  explained.  The  party  had  resolved  to 
sell  his  ship,  intending  himself  at  that  time  to  come 
to  Europe.  He  changed  his  intention  of  coming, 
and  though  it  would  have  been  more  regular  to 
have  cancelled  the  bill  of  sale,  the  transaction 
never  took  effect.  The  document  reniained  in 
Captain  Brown^s  undisputed  possession,  as  did  the 
ship  herself;  and  the  party  principal,  to  whom  the 
apparent  bill  of  sale  conveyed  her,  never  contested 
the  interest  of  the  claimant,  though  present  at  all 
these  proceedings.    It    betrays   an  appetite  for 
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T>iftBiiwTTjiH  jiiriadictio;^  to.  deteirimne  sucb  a  point  on  audi: 

Vpoa  the.  whole  I>  ausr  clearly:  of  oginioQ.  that 
the  j^u'i^ictioa  at  Jfliigtui,  ia  uofounded;  If  so» 
the  Jmi^ctioQ  of  thia  Court  is  also  at  an  end  in 
this>  appeUate  cause.  What  other  groiuds  of  pro* 
CQediog-  max  6]dst  against  this:  ship  I  legally  know. 
iV>thing,  for  aU.this  evidence  is  taken  without  any 
ai4thQnt{]r^  and  is.  thereCbrjs  entitled  to  no  legali 
ajbt^tipn,  I:  therefore  dismiss  the  cause,  and 
d^fjsif^  rje;9titution*of  the  property  to  the  claimant 

4pHimhfm9.  Immfsdlately  after  this  sentence  had  been  pro- 
nounced, an.  application  was  made,  on  behalf  of 
WiHiam^  Brown,  to  receive  the  proceeds  out  of  the 
registry  of  the  Court,  to  which  they  had  been 
transmitted  during  the  dependence  of  the  suit ; 
when  it  appeared  that  a  caveat  had  been 
entered  against  their,  being  paid  out  without 
notice.  On  the  l6th  of  February  the  Judge  was 
moved  to  decree  the  proceeds  of  the  ship  and  cargo 
to  be  paid  out  of  the  registry  to  WilUam  Brown, 
or  his  lawful  attorney.  An  .appearance  was  then 
given  for  Jose  de  Nicholas  and  Edward  Dolman, 
the  lawful  attornies.  of  Garcia,  who  had  been 
i  authorised  to  claim  for  the  King  of  Spain.  Attes- 
1  tations  made  by  them  were  brought  in,  and  a 
motion  on  their  behalf  made  for  a  warrant  of  arrest 
of  the  proceeds  of  the  cargo,  in  a  cause  qfpiraoy^ 
civil  and  maritime.  A  similar  motion  was  afterwards 
made  on  behalf  of  P.  C.  Timmerman,  for  a  warrant 
to  arrest  the  sum  of  30,000/.,  part  of  the  sum  in 
the  registry,  alleged  to  be  the  proceeds  arising 

from 
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from  the  sala  of  part  of  the  cargo  of  the  SpWMh  'S^Vmmm 


abip  C^nseqvencia,  imlawfuUy  and  piratically  aoiaed  Arittnumf' 
on  the  high  seas  by  W^^t^  Ikrwes  Cfdtfy  and 
Wittkw  Brown^  respectively  British  subjects^  and 
others  and  by  them  conveyed  on  board  the  Her* 
etUes,  ia  a  cause  of  spoliation^  civil  and  maritime. 

JUDGMBNT. 

Sir  fF^  ScotL  ~-The  proceeding  commences  with  ii>e  Court  or 
an  application  on  the  part  o£  the  Spanish  ambassador  tS^^^t^ 
claiming^  on  behalf  (^^jpniti^A  subjects,  certain  mo*  ^^^Mii^ 
niea  remainiug  in  the  possession  of  this  Court,  alleged  idtiifioii  of 
to  be  the  psoceeds  of  goods  piratically  taken  from  SS»moo  th» 
them  on  the  Siigh  sea^  and  of  which  be  prays  *^ 
restitution^^  Since  that  claim  was  made,  another  has 
been  g^ven  by  the  subjects  themselves,  praying 
likewise  to  the  same  eflbct,  upon  the  same  grounds* 
This  intervention  makes  it  less  necessary  to  oon^ 
sider  the   objections   taken  to  the  original  ap^ 
plication ;   for  it  is  sufficient  tp  substantiate  the 
proceedings  (if  otherwise  good^)  even  supposing  nor  ^ 
dif&rent  authooity  hadbeen  shewn  tobave  proceeded  > 
from  the  Grown  or  its  ambassador,  or  that  there  • 
existed  other  formal  objection  to  its  validity.    It . 
ia  certainly  no  objection^  in  the  present  stage,  that 
these  monies  are  not  shewn  to  be  the  proceeds  of 
Spanish  goods  so  taken.    That  is  what  the  parties 
pray  leave  to  shew,  and  undertake  to  shew,  pro- 
vided the  Court  has  jurisdiction  to  entertain  the 
inquiry.      The  present  question  is  only  whether 
the  Court  has  such  a  jurisdiction,  upon  such  an 
application  so  urged  on  the  part  of  these  parties, 
the    sovereign  and  subjects  of  a  friendly  state 
invoking  the  justide  of  this  country  relative  to 

property, 
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iii»Htfccut4  property^  alleged  to  be  theirs,  remainiDg  in  the 
Apnis^  1819,  povifeT  of  this  Court,  which,  if  it  possesses  stich 

jurisdiction^  possesses  in  it  the  means  of  rendering 
them  justice  upon  the  proof  of  their  allegations. 
f  Its  present  possession  of  this  money  cannot  be 
<  deemed  otherwise  than  legal ;  it  came  here  in  the 
'  regular  course  of  legal  transmission,  directed  by 
the  Court  itself,  in  an  appeal  depending  in  a  re* 
venue  cause  from  the  Vice  Admiralty  G>urt  of 
Antigua,  in  the  merits  of  which  appeal  the  present 
could  not  be  considered  as  interested  parties.  This 
Court  reversed  the  condemnation  and  judgment 
of  that  Court,  and  decreed  restitution  to  the 
parties  out  of  whose  possession  the  money  was 
taken.  Before  the  execution  of  that  decree,  the 
present  parties  intervene,  alleging  that  the  persons 
out  of  whose  possession  it  was  so  taken  had  acquir- 
ed that  possession  unlawfully  and  piratically,  and 
therefore  were  not  entifJed  to  restitution ;  that 
the  property  belonged  to  them,  these  interveners, 
and  ought  to  be  restored  to  them.  The  proceed- 
\  ings  now  assume  a  new  shape  and  character,  that 
which  the  records  of  this  Court  designate  by  the 
title  of  a  causa  spolU  chnlis  et  maritima  ;  and  the 
question  is,  whether  the  Court  has  authority  to 
entertain  such  a  cause.  The  question  must  be 
understood  to  refer  to  piracy  in  its  simple  and 
ordinary  sense ;  for  the  specific  facts  which  con- 
stitute the  ground  of  the  prosecution  remain  yet 
to  be  shewn  and  proved.  The  present  inquiry  re- 
lates to  piracy  as  understood  in  the  general  law  of 
nations,  and  as  consisting,  so  far  as  the  present 
application  is  concerned,  in  an  unwarrantable 
violation  of  property  committed  upon  the  high  seas. 

Now 


I      / 
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"^'Vow  that  this  Court  had  originally  cognizance  ^^  Heeco™. 
of  all  such  wrongs,  in  short,  of  all  transactions  civil  ^^i^^^^Tsis. 
and   criminal  upon  the  high  seas,*  in  which  its 
own  subjects  were   concerned,  (and  the  present 
parties   complained  of  are  so  described,)   is  no 
su'Bject  of  controversy ;  for  all  history  of  EngUsh 
law  supports  it.   In  the  reign  of  King  Henry  VIII.  ««  h.  a. «.  15. 
its  criminal  jurisdiction  was  in  great  part  removed 
by  statute  to  a  mixt  commission,  where  it  still 
continues  to  reside.    But  that  was  the  only  part 
so  removed.     All  the  civil  authority  remained  as 
before,  for  neither  that  statute   nor  any  other 
affected  it.      ^11  practice  of  its  civil  authority 
since  that  enactment  proves  the  existence  of  the 
Same  practice  before;  for  nothing  occurred   to 
give  it  new  powers.      All  theory  regarding  the 
constitution   of  the   Court  establishes  the  con* 
elusion  that  it  must  have  been  so.     And  if,  from 
the  loss  or  imperfection  of  records  in  times  an- 
terior to  so  remote  a  period,  more  ancient  proofs 
cannot   now   be   conveniently  produced,   all   in- 
stances drawn  from  the   times  which  have  fol- 
lowed afford  the   strongest   confirmation  of  the 
same  conclusion,  that  so  it  was,  and  so  it  must 
have  been,  before  the  enactment  of  that  statute. 
The  cases    produced  by  the  industry  of  counsel 
are  certainly  posterior  to  the  statute ;  but  doubt- 
less the  stronger  on  that  account — proving  not  only 
that  such  a  jurisdiction  must  have  existed  before 
it,  but  likewise  that  it  was  unaffected  either  by  that 
statute  itself,  or  by  any  succeeding  statute  then 
existing ;  and  what  seals  their  authority  the  more 
strongly  is,  that  upon  references  to  the  Courts  of 
common  law  for  prohibition,  the  jurisdiction  has 

been 
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Hi*  HiifiDUi,  been  yniformlj  suppprt^ ;  i^q4  thp  only  qi|e3tioii 
Aprif  eauiBi%  ^^  which  doubts  have  been  eptertainedi  (and  which 

ia  on^  cftse  only  W4S  otherwise  determinedO  was, 
whether  goods  so  illegally  tal^^D^,  9op)4  be  le- 
covered  in  a  causa  spqUi  civilis  et  mftrifima,  as  well 
against  the  person  who  purchased  thepi  from  the 
spoliator,  as  againsf;  the  spoliator  himself.  The 
warrants  of  arrest,  of  which  I  hold  seven  in  myhandi 
appear  to  have  gone  out  in  terms  of  great  latitude 
indeed  —  ''to  arrest  the  goods  jp  whfitever  hands 
they  may  be  found,  pfr  mare  vel  terfam^  or  to 
seize  them,  aut  prwenientia  a  petufitiqw  eorfmh 
in  the  hands  of  A.  B.  of  liondon^  or  wherever  else 
they  may  he  found«^'  This  appears  to  have  been 
the  question  in  th^  anonymous  c^ise  reported  hy 
Cnk^  Eito.      Croke^  and  in  most  sucostding  ca4^ :  and  upon  the 

grx>und  thjit  piracy  does   not  convert  prapefty, 

;t  appears  to  have  bi^en  gieneraUy  held,  in  th^ 

Courts  of  common  law,  tba^  .the  extent  of  thea^ 

warrants  was  perfe^ctly  lega},    It  was  Qth^rwise  held 

in  the  case  of  the  Sj»mh  4JSJ^sador  y.s  Jalliffe 

and  Tucker  and  Sir  R,.  Bingley^  wh/ere  ^U^c  an4 

TucksTf  the  spoliators,  were  held  bnund  to  answ^ 

but  Sir  R.Bingkyy  the  purchaser,  w^s  dx^chs^^  hy 

Hob.  Rep.  78.    Lord  Hobart ;  but  in  thp  later  casp  of  Eggkfiel49 

1  ventru,  173.  reported  both  IB  Keble  and  Venfrtf^  Sir  M*,  S^ 

8  KfUe,  828.    heldclcarly,  that  if  goods  we  tajken^/ra/^e^and  sold 

afterwards  at  land,  the  Admiralty  hath  cognizance 
thereof,  fpr  that  which  is  incident  tp  the  originfl 
matter  shall  not  tal^  away  the  JtirLsdicUon^  thnMgh 
therje  were  another  resolution  in  Bingleji^%  qa^e  ; 
and  said,  thaf;  one  hundred  such  suits  had  been 
Godbdit.  Rep.  determined  m  the  Admiralty,  &c. 
^*  As  to  the  original  spoliator  himself,  no  dwhl 

appears 
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appean  ever  w  have  beett  stilted  on  the  prtnt  of  nfeHMfccwfci 
hid  liability  td  answeh  t'hc  very  dbiibt  tfespedting  J^^^^^^ 
the  liability  df  tb^  pU^hdseJr  implies  atid  ftdittitd  iti 
The  dbjectioriB  stated  in  argument  are  princi-* 
pally  thr^e :  firsts  that  there  filiatild  be  a  pfeced- 
iDg  convictioil  of  piracy.  That  this  has  not  been 
generally  required  is  sufficiently  clean  "It  ii  ttil^ 
that  where  the  Lord  Adtttiral  prebeeds  pro 
iMdresse  ^snOy  lipon  his  royal  grant  of  fon^  piratarmn, 
i.  t.  their  &Wn  ^^ptst  gdod§,  not  goods  of  Others 
linla^Ailly  taken  en  the  seta,  he  inust  she^ 
that  the  patty  has  been  attainted  of  piracy^ 
Pf'insion  ^md  etkirs  v.  t^e  Adtfiitaky  /  but  >vhere  s  Buktr.  147. 
it  p^rsott)  n6  despoiled  6f  Ms  o^^  gd6d^,  pro- 
eeeds  mefefty  for  i^titution,  M  such  preli^ninat-y 
is  rehired.  9eitte  of  tire  proceedik^gi  he^  are  by 
artides,  which  of  themselves  are  of  a  t^rihiinal 
nature^  and  thei^fore  could  not  have  been  pre^- 
£^ded  by  ft  eoiivictiet^.  Others,  as  iti  the  case  of 
Eggkfield  atfd  others^  ttierely  civil,  by  libel,  oi 
withMrt  teftfemie  to  any  antecedent  conviction^ 
nor  has  ahy  siieh  antecedent  eonVktion  beeti 
traded'.  In  the  case  reported  in  Buktrodei  Bubtrode,  ssr. 
(Petaye*%  case),  likewise  ih  the  4th  Institute,  4tfaiuti5s. 
where  the  Spu^sk  Ambassador  proceeded  fdc  the 
reartitutiotl  of  Spttnish  goods  taken  on  the  high  seas 
from  Spanish  subjects,  (and  the  ambassador  of  thistt 
countiy  appears  t6  have  been  a  frequent  party  in 
suits  of  this  nMure,)  a^  Where  the  adverse  party, 
Peli3n/e,  was  a  Jew,  setting  up  a  commission  frooi 
Morocco^  the  Court  said  that  he  could  not  be  pro^ 
ceeded  against  criminally,  for  it  was  not  ii  robbery, 
(I  presume  on  acc6unt  of  this  commission,)  but  that 
Chey  might  deal  chttly  with  him  fot  them  in  the 

Admiralty, 
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nwHncuui.  Admiralty,  and  that  he  ought  to  answer  for 
ApfHeou  1819!  *^^^  there  civilly.  And  per  Curiam — he  may 
3  Buiitrode^  answcT  the  suit  as  to  the  point  qf  restitution.  And 
p.  s7 ;  Rex  ▼.  it  appears^  as  far  as  I  can  collect  it,  the  settled 
)]kcwii^4iiift  law,  that  without  a  conviction  the  party  might 
*^**  proceed  for  what  is  termed  the  point  qf  resti- 

tution. 

A  second  objection  is,  that  no  cases,  later  than 
the  time  of  Charles  II.,  are  to  be  found.    In  truth, 
it  is  hardly  to  be  expected  that  they  should  have 
occurred  in  the  common  law  reports,  after  the  law 
had  been  so  defined  and  settled  in  the  several 
cases  of  prohibition  attempted  and  decreed ;  for 
it  could  only  be  in  cases  of  prohibition  that  they 
could  have  appeared  in  these  books.    In  our  own 
jurisdiction  printed  reports  are  only  of  yesterday, 
and  little  of  any  standing  is  to  be  found,  but  in 
the  records  at  the  Tower  —  many  of  them  very 
obscure  or  imperfect,  or  in  occasional  references  to. 
tradition  or  personal  memory,  or  written  notes 
>  collected  by  former  industry.    It  is  to  be  observed, 
likewise,  that  piracy  has  long  ceased  to  be  prac- 
tised  in  any  considerable  extent.     There  is  said 
to  be  a  fashion  in  crimes ;  and  piracy,  at  least  in  its 
simple  and  original  form,  is  no  longer  in  vogue. 
Time  was  when  the  spirit  of  buccaneering  ap- 
proached in  some  degree  to  the  spirit  of  chivalry 
in  point  of  adventure ;  and  the  practice  of  it,  par- 
ticularly with  respect  to  the  commerce  and  navi- 
gation and  coasts   of  the  Spanish  American  colo- 
nies, was  thought  to  reflect  no  dishonour  upon 
distinguished  Englishmen  who  engaged  in  it.   The 
Sod^.       grave  Judge  observes,  in  a  strain  rather  of  doubtful 
compliment,  nulli  melius  piraticam  exercent  guam 

Angli. 
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Anglic  But  whether  the  numerous  fleets,  which  ^n^^HncuiM. 
in  later  times  have  been  maintained  by  the, Euro-  ^^^eth,isi9. 
peon  states,  or  the  prevalence  of  juster  notions, 
and  gentler  manners,  and  commercial  habits^  have 
cleared  the  ocean  of  this  nuisance,  the  fact  is  , 
certain,  that  the  records  of  our  own  criminal 
courts  shew  that  piracy  is  become  a  crime  of  rare 
occurrence,  hardly  visible  for  above  a  century 
past,  but  in  the  solitary  instances  of  a  few  obscure 
individuals.  Pirates,  in  the  ancient  meaning  of 
the  term,  are  literally  rati  nantes  on  the  high  seas. 
Under  these  circumstances,  both  of  the  settlement 
of  the  law  and  the  rarity  of  the  fact>  it  is  no 
marvel  that  cases  of  piracy,  turning  at  all  upon  this 
question  of  jurisdiction,  should  hardly  present 
themselves  at  all  in  the  later  books.  If  the  cases 
had  occurred  in  fact,  one  sees  no  reason  for  sup- 
posing that  they  should  not  have  received  the 
same  consideration  to  which  their  predecessors 
had  been  subjected* 

A  third  objection  is,  that  the  act  of  piracy,  being 
a  crime,  could  not  be  considered  by  the  common 
law  as  the  proper  subject  of  a  civil  suit  for  restitu- 
tion.  And  it  is  certainly  a  known  principle  of  the 
common  law,  that  a  civil  suit  cannot  be  founded 
on  a  felony,  for  that  would  approach  to  what  is 
termed  a  compounding  of  a  felony.  The  civil 
demand  merges  in  the  felony.  The  common  law 
rather,  perhaps,  considers  that  demand  as  in  the 
nature  of  a  ^eht  arising  upon  something  like  a 
contract,  and  ex  maleficio  non  oritur  contractus. 
Whether  this  principle  was  imported  (though  with 
a  more  technical  meaning)  in  the  civil  law,  (where 
I  am  not  certain  it  is  to  be  found  in  terms,)  or 

whether 
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I  * 

the  HracoLM.  whether  this  mode  of  tonsidering  the  demattd  as 

April  6ih  1819.  to^1g^>  is  Hot  a  principle  coeval  and  Congenial 

with  the  fundamental  principles  of  the  common 
law  itself,  is  more  than  1  can  presume  to  say.   But 
I  take  the  rule  to  be  confined  to  such  maleficia  as 
the  law  technically  considered  as  felonies,  of  a& 
fblonies  and  something  more  than  felonies,  as  high 
treason.    To  misdemeanors,  or  other  offences  dif- 
ferently qualified,  the  policy  of  the  law  has  tiot 
applied  it.  Now  piracy  is  certainly  not  considered 
I  as  a  felony  at  the  common  law.    It  is  expressly 
ifmmoL   Fkitfso   laid   dowtt  by   Lord    Sale — pardon  qf  all 
Vut  1. 388^  \jitonie8  reacheth  not  piracy.    The  prrnciple^i  there- 
Fnt  II.  18  aoJ  f^^^^  ^^^  ^^  feach  it,  at  least  in  its  ordinary 

'  extent;  and  looking  to  what  has  taketi  ^ace  in 
the  cases  of  prohibition  alluded  to,  I  am  led  rather 
to  infer  that  it  could  not  be  extended  to  a  crime 
belonging  to,  ahd  defined  by,  another  system  oi 
jurisprudence,  and  where  reasons  of  legal  policy 
and  convenience  rather  appear  to  oppose  its  intro- 
duction ;  for  though  the  law  may  very  justly  aiid, 
ctfmmodiously  apply  its  own  peculiar  principles  to 
its  subjects  iu  their  ordinary  transactions,  governed, 
immediately  by  its  own  rulers^  and  may,  Aerefore, 
compel  such  individuals  to  give  up,  pro^  pubUcd 
vindictd^  and  for  the  protection  of  the  community, 
their  own  private  claim  of  indemnification  for  any 
wrong  the^  may  have  snffcred,  it  by  no  mean^ 
follows,  tha;t  where  the  wrong  done  is  covtra  jxis 
gentium^  and  the  foreign  sufferer,  standing  upon 
that  law,  reqaires  a  reparation,  the  copfimon  la^  of 
this  coantry  would  impose  upon  him  the  burthen 
of  sacrificing  his  private  rights,  so  founded,  to 
the  duty  of  protecting  the  interests  of  the  countiy 

of 
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of  the  offender^  by  confining  the  whole  of  his  A«H«mcww, 
remedy  to  the  useless  privilege  of  a  criminal  pro-  jprueih^isig. 
secution.  As  far  as  I  am  enabled  to  infer  from 
the  cases  of  attempted  prohibitions,  the  common 
law  has  made  no  such  demand^  but  has  admitted 
the  prosecution  of  a  civil  suit  for  the  point  qf 
resHtutian,  either  exclusively  of  a  criminal  prose- 
cution, or  in  conjunction  with  it.  Upon  the  whole 
view  of  the  subject,  both  in  its  theory  and  prac-. 
tice»  I  cannot  think  myself  justified,  however 
weighty  reasons,  both  public  and  private,  might  in 
this  particular  case  induce  ttie  to  wish  it  otherwise, 
in  renouncing  the  jurisdiction  contended  for.  I 
would  only  observe,  that  as  no  small  portion  of  \ 
the  authority  on  which  it  stands  is  borrowed  from 
the  books  of  the  common  law,  it  might  not,  per* 
haps,  be  unfit  to  resort  to  the  opinion  of  those 
Courts  which  administer  that  law.  The  learned 
persons  who  preside  in  them  are  better  able  to 
explain  correctly,  and  apply  satis&ctorily,  their 
own  principles  and  judgments,  than  I  can  be  sup- 
posed to  do.  But  judging  for  myself,  upon  the 
evidence  adduced,  I  think  I  am  bound  not  to  abdi* 
cate  a  jurisdiction,  which,  whatever  be  the  circum- 
stances  of  the  present  case,  may  be  veiy  usefully 
and  beneficially  employed  in  these  cases,  and  which 
appears  to  me  to  stand  upon  fair  foundations  of 
reason  and  usage,  and  I  therefore  decree  both  the 
warrants  to  issue. 


Some  further  proceedings  were  had  in  this  case, 
but  owing  to  a  compromise  which  took  place  be- 
tween the  several  parties,  it  did  not  again  come  on 
for  discussion. 

VOL.  n.  c  c 
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MARY,  Ciauons. 

jbtf  84,1819.  npHIS  was  a  proceeding  bj  monition,  caUtng  on 
^S^^priie  Meaars.  JBircA,  Rohdej  and  Cheveky,  merchants 

p««^2i^  "*■    iii  Londomf  to  pay  over  to  the  captors  of  the  above 
than  to  tbe      vessel  the  8UIK1  ^  i^QSQl^  the  amount  of  the  pro- 
ceeds, alleged  to  have  been  received  by  them  from 
Mr.  Molk^f  the  registrar  of  the  Vice  Admiralty 
Court  of  AnUguOf  residing  in  London^  which  was 
opposed  on  the  ground  that  they  had  not  actually 
received  the  whole,  but  only  a  part  to  the  amount 
of  5QiL    Mr.  MoUoy  having,  on  payment  of  the 
proceeds,  detained  the  sum  of  %(Knl,  being  the 
amount  of  two  bills  of  exchange  drawn  by  Messrs. 
Black  and  Hay  of  AnUguay  who  were  the  agents 
to  the  captors,  and  of  whom  Messrs^  Birch  and  G>. 
were  the  correspondents  in  London.  The  question 
for  the  consideration  of  the  Court  was,  whether 
Messrs.  Birch  and  Co.  were  authorised  in  suffering 
such  detention }  and  having  done  so,  whedier 
th^  were  not  liable  to  the  cs^tors  for  the  payment 
of  it 

JUDOMENT. 

Sir  W.  Scott.'^Fnze  property  is  of  a  very  sacred 
nature,  and  whoever  takes  it  into  their  possession 
is  responsible  to  the  captors  for  it.  The  vessel  in 
question  was  captured  in  the  month  of  March 
1808,  by  his  Majesty's  ship  Haxard;  taken  to  one 
of  the  West  India  islands,  and  proceedings  insti- 
tuted 
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tuted  against  her  in  the  Vice  Admiralty  Court  of  *»•  ^»^- 
.Antigua^  where  she  was  condemned  on  the  25th  of  j^  ^  jg,^^ 
the  same  month.  An  appeal  was  entered  against 
such  condemnation,  which  was  afterwards  aban- 
doned. The  proceeds  were  paid  into  the  Vice 
Admiralty  Court,  and  on  the  abandonment  of  the 
appeal,  remitted  to  Mr.  Mollot/,  the  principal 
repstrar  of  that  Court,  then  resident  in  London. 
Pending  the  appeal  two  bills,  one  for  1,000/1  and 
the  other  for  l,097'->  drawn  by  Messrs.  Black  and 
Hatfy  were  presented  for  acceptance  to  Messrs. 
Birch  and  Co. ;  acceptance  was  refused^  and 
Messrs.  Black  and  Hay  apprised  of  it.  These  bills 
had  no  connection  whatever  with  the  prize  trans- 
action. In  the  spring  of  1809,  Messrs.  Birch  and 
Co.  received  a  letter  from  their  Correspondents  at 
Antigua,  enclosing  a  power  of  attorney,  autho- 
rising them  to  receive  the  proceeds  of  the  ship 
Mary  from  Mr.  MoUoy ;  on.  application  to 
Mr.  Molloy,  it  turned  out  that  he  was  in  posses- 
sion of  these  bills,  which  had  been  protested^  and 
he  declined  paying  over  the  proceeds,  unless  he 
was  permitted  to  deduct  the  amount  of  the  two 
bills ;  this  was  ultimately  agreed  to,  and  Messrs. 
Birch  and  Co.  received  from  him  the  sum  of  562L 
Thus  stands  the  case,  and  there  is  no  doubt  but 
Messrs.  Birch  and  Co.  have  fixed  themselves  with  the 
responsibility.  On  their  application  to  Mr.  Molloy^ 
they  have  acted  with  a  very  undue  want  of  cau- 
tion. Mr.  MoUoy  had  no  authority  to  make  a 
demand  on  this  property,  for  debts  arising  out  of 
quite  a  different  transaction :  it  was  not  the  pro. 
perty  of  Messrs.  Black  and  Hay^  but  of  the  cap- 
tors.   Would  this  Court  have  suffered  its  registrar 

cc  2  to 


380 


HmKabt. 


J^y9d>1819. 


CASES  DETERMINED  IN  THE 

to  have  done  so?  Most  certainly  not;  and  the 
plan  which  Messrs.  Birch  and  Co.  should  have 
adopted,  would  have  been  to  apply  to  a  court  of 
appeal  to  decree  him  to  pay  it,  which  would  have 
been  inunediately  done ;  it  would  never  have  suf- 
fered a  registrar  to  mix  up  a  private  transaction 
with  a  prize  case.  This  not  being  done,  who  were 
to  be  the  «u&rers  ?  It  was  through  the  improvi- 
dent act  of  these  gentlemen  that  the  loss  had 
occurred,  and  they  must  therefore  bear  that  loss } 
they  had  granted  an  indulgence  which  they  had 
no  right  to  do,  and  which  they  had  no  authoiity  to 
do,  and  th^efore  they  must  be  the  sufferers.  It 
would  be  acting  with  too  much  severiQr  to  compel 
them  to  pay  the  interest  usual  on  such  occasions  ( 
I  shall^  therrfore,  only  pronounce  for.  the  sufa  of 
afiSQk^  the  prindpal. 


:    .■  ,     i 
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FELICITY,  Smith. 

npHIS  was  the  case  of  an  American  sbip,  which     N<m.  setfa, 

originally  sailed  from  ChcarksUm  with  a  cargo  -^^^^^g^^ 
of  rice  for  Cadiz^  where  she  arrived  about  the  deiiroyi  a  ship 
end  of  May  1813,  and  delivered  her  cai^go*    At  tuhiioenM iim" 
Cadiz  she  took  on  board  a  return  cargo,  consisting  ^Hr^hbG^ 
of  wine  and  fruit.     She  sailed  therewith  on  the  "^"^""^^^^ 
51st  October  1813,  bound  for  Boston;  but  having  umIowoooh- 
met  with  bad  weather,  and  sprung  a  leak,  and  tl^^Tt 
being  in  great  distress,  900  boxes  rf  raisins  were,  Sf^lkST 
between  the  14th  Md  I6th  of  December,  thrown  !T?^?*^ 
overboard.     The  leak  still  continuing,  and  the  wixMedutyit 
vessel  being  within  100  miles  of  the  Bermudas^  the  wS,^k?hehad 
master  and  crew  resolved  to  steer  for  those  islands,  °^^^^L>,. 

'    mem  touuom 

and  approached  within  seven  leagues  of  them  ;but  wmKi^  h« »  . 
the-  wind  proving  adverse,  it  was  determined  to  ^^^abmtj. 
shape  the  course  of  the  vessel  for  Charleston.  On 
the  1st  Januart/  1814,  they  fell  in  with  his  Ma- 
jesty's ship  Endymiony  Henry  Hope  esquire,  com- 
mander, it  blowing  at  that  time  a  strong  gale. 
The  Endymion  immediately  hoisted  English 
colours,  and  fired  a  gun,  for  the  purpose  of  bring- 
ing  to  the  FeUcitt/,  which  hoisted  American  colours. 
About  eleven  o'clock,  A.  M .,  Lieutenant  Ormond 
and  a  boat's  crew  of  the  En^mion  boarded  the 
said  ship,  and  found  her  in  a  leaky  state,  with  her 
sails  split,  and  her  rigging  in  an  unserviceable 
state,  and  otherwise  much  disabled.  Smith  the 
master  then  went  on  board  the  Endymion  with  his 
papers,  when  the  same  were  inspected  and  exar- 

€  c  3  mined 
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TfaeFBUcmr.  mined  by  Captain  Hope;  and  there  being  no 
jfy^^^  licence^  Captain  Hope  asked  the  master  if  he  had 
i«9>  any  such  document,  when  he  declared^  and  several 
times  repeated  such  declaration^  tliat  he  had  no 
licence,  and  that  he  was  otherwise  unprovided  with 
ap7  protection.  The  state  and  condition  of  the 
Felicittfi  at  the  time  she  was  so  fallen  in  with  was 
spph  afi^  to  raise  considerable  donbt  whether  she 
Qouldji  without  assistance  from  the  ^nd^ndon^ 
reach  a  British  port  in  safety ;  and  Captain  Hope 
was  iiBwiUing  to  lessen  the  number  of  his  officers 
and  c^ewi  in  consequence  of  the  service  upoa 
which  the  En^hfrnon  was  then  specially  engaged^ 
—  she  having  been  detached^  by  Admiral  Warren, 
to  watch  the  movem^ts  of  the  American  ship  Pre^ 
silent,  then  lying  ready  for  sea  at  Jthode  Island  ; 
tbfi  JBmfymion  being  the  only  British  frigate  upon 
that  station  of  corre^onding  force  with  the  Presi* 
dent.  Under  these  circumstances,  Captain  Hope 
informed  the  master  of  h is  determination  to  destroy 
the  dhijjK  iind  cat^o;  and  Lieutenant  Fanshme,  wha 
was  dispatched  by  Captain  Hope  for  that  purpose^ 
enquired  of  the  supercargo  and  mate  of  the  Fettdty 
if  there  was  any  licence^  who  assured  him  that  no 
sudi  document  existed,  so  far  as  they  knew  of} 
and  the  trunks  and  baggage  being  removed.  Lieu* 
tem^t  Fanskawef  in  pursuance  of  a  preconcerted 
Mgnal  fK>m  the  End^ftnion,  set  fire  to  the  Felicify* 
When  the  master  perceived  the  vessel  to  be  on 
firei  he  called  for*  his  chest,  and  from  a  concealed 
place  produced  Sk  paper,  purporting  to  be  a  licence, 
and  requested  Captain  Hope  to  put  him  again  on 
board  bis  ship.  Tkis,  however,  was  wholly  imprac- 
ticable,^ from  her  then  burning  state,. and  the  ex- 
*  treme 
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treme  ^fficulty  of  communicBtion,  there  being  a  ^^^  jfnmn. 
heavy  sea,  and  the  gale  having  increased  so  much     ^^  i^f 
that  the  cutter  c£  the  Endytnion  was  stove^  and  the       ^^^^ 
boats  could  not  lay  alongside. 

A  claim  was  given  by  C.  CooUdge  of  Boston  in 
MMsachusetts,  an  American  citizen,  for  the  ship 
and  cargo,  as  the  property  of  citizens  of  the  United 
States  of  America,  protected  from  capture  by  a 
licence,  granted  by  his  Excellency  Sir  Henry 
Wellesleyf  his  Majestjr's  envoy  extraordinary  and 
nainister  plenipotentiary  at  the  court  of  Spam,  in 
pursuance  of  an  order  in  council  bearing  date  the 
I3th  April  1812,  on  board  the  said  ship  at  the 
time  she  was  seized  by  the  Endymum. 

8k  W.  Scott. -^The  present  question  arises  upon 
the  destmctionof  an  American  ship,  which  took  place 
on  thtlait  January  1814 :  no  proceeding  whatever  is 
CMnmenced  till  Idth  October  1818,  nearly  fiye  years 
afterwards.  So  long  and  inconvenient  a  d^lay  re* 
quires  to  be  accounted  for ;  and  I  cannot  say  that 
the  account  given  is  satisfactory.  Nothing  is 
stated  that  should  have  forbidden  the  institution 
of  this  suit  immediately  on  the  cessation  of  faos^ 
tilities  between  Great  Britain  and  America^  or  in* 
deed  long  before,  if  the  owners  of  this  ship  thought 
she  was  protected  by  a  licence^  as  is  now  alleged* 
The  absence  of  some  of  her  owners  from  America  ia 
no  justifying  reason,  for  surely  the  resident  owners^ 
who  as  such  must  have  had  the  general  manage- 
ment of  the  shipf  were  suffici^tly  authorized  to 
apply  for  the  redress  of  any  injury  to  their  com- 
mon property*    The  d^endence  of  another  suit^ 

cc  4  somewhat 


.^^^4^^-  ^ofiieiiBfhat  similar,  is  as  skoder  a  justification  j^  for 
^yovrs$^'  fi^^  ^^^  depended,  as  this  does,  upon  its  own 
^  *  )si».^  pec^lia^, circumstances,  and  could  not  at  all  afi^ 
the  general  rule  of  justice ;  which  clearly  pre- 
scribes, that  if  a  neutral  ship,  or  protected  ship,  is 
jdes^pjred  by  a  captor,  either  wantonly  or  under 
^n  alleged  necessity,  in  which  she  herself  was  not 
directly  involved,  the  captor  or  his  govenuneat  is 
ansv^rable  for  the  spoliation.  There  was  no  occa- 
sion to  wait  for  a  determination  to  establish  thajt 
rule,  and  still  less  to  wait  for  the  actual  naym^ 
of  the  money  which  was  decreed  to  the  suffiarer  i^ 
.that  case.  .  What  is  still  more  to  be  lamented  in 
the  present  case,  is,  that  no  evidence  whatever  is 
collected  till  the  year  1818,  when  the  first  affidavit 
is  made.  It  is  said  that  the  captors  have  not 
suffered  by  ft,  as  they  produce  plenty  of  witnesses. 
It  is  fortunate  for  them  that  these  witnesses  ar^ 
not  dead  or  dispersed.  It  might  have  been  otberr 
wise.  But  the  coipplainants  may  have .  ii^ured 
themselves;  their  two  mates,  they  allege,  are  dead> 
and  their  mariners  must  be  di^ersed,  for  Booe 
are  produced.  The  only  witness  who  ^peaka  to 
*  the  necesi^y  fact  is  their  supercargo }  and  they 
have  certainly  huiqiliated  th^ir  own  case  by  canp 
fining  it  to  his  sij^e  testimqny. 

This  ship  and  cargo,  Amprkan  prc^ertyt  wen» 
destroyed  by  Captain  Hope  of  his  Majesty's  *  ship 
Endymm  on  the  1st  ofJaimary  I814i  being  \kea 
in  the  prosecution  of  a  voyage  from:  GmS;s:  (where 
she  hSrd  carried  provisions)  to  Boston^  wli«i:e.  her 
owners  resided.  She  ^ had  encountered  a.  contis^ 
nuance  of  most  tempestuous  weather,  a<id  had 
suffered  most  severely  und^r  it,,  so  as  to  make  it 

more 
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-more' than  doubtful  wWethersbfe  could  pcwsibly*'*"^*'*^ 
reach  America.     Under  a  strong  « sense  of  their    .^'\^^ 
dabger,  they  had   determined,   upon  a  general       i8i9. 
conndl  ot  the  master  and  mariners,  to  make  fbr 
the  island  of  Bermudaj  but  were  baffled  by  the 
opposition  of  a  head-wind j  and  compelled  to  m- 
nume  their  course  to  America  in  tiieir  shattered 
condition ;  and  under  the  unsettled  and  boisterous 
weathdr  'HMch  belongs  to  that  season  of  the  year 
in  such  latitudes,  she  is  met  with  by  his  Majesty^s 
ship  Eficfymion^  Captain  Hope,  by  whose  orders 
she  Wasr  destroyed,  after  her  captain  and  crew, 
i^th  their  baggage,  were  removed  on  board  the 
Endymion,  and  after  other  transactions  to  which  I 
ehall  have  occasion  to  advert. 

Taking  this  vessel  and  cargo  to  be  merely 
American^  the  owners  could  have  na  right  to 
^omplfdn  of  this  act  of  hostility,  ibr  their  pn> 
|>erty  was  liable  to-  it,  in  the  diameter  it  bore  at 
ihat  period  of  enemy^s  property,  •  There  was  no 
doubt  that  the  Endymon  had  a  fidl  right  to  inflict 
it,  if  any  grave  call  of  publib  service  required  it 
'Regulai^ly  a  captor  is  bound  by  the  law  of  his  own 
^country,  conibrming  to  the  general  law  of  nations, 
to  bring  in  for  adjudication,  in  order  that  it  may 
be  ascertained  whether  it  be  enemy's  property; 
and  that  imntakes  may  tK>t  hb  committed  by 
<iaptors,  in  theeag^r  pursuit  dfigainy  by  which 
injustice  may  be  done  to  tieutrar* subjects,  and 
tiatimial  quatrels  produced  witlr  the  ibreign  states 
to  whi<5h  they  belongs  Here  ia  a  dear  ^777^/c^n 
vessel  and  cargo,*  alleged  by  the  claimants  them^- 
selves  to  be'  such,  and  consequently  the  property 
of  ehemied  at  that  time* ' .  They  share  no  incon- 
venience 
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nmwmdar.  y^ence  by  not  being  braug^  in  for  the  con- 
fim.  soti^  demnation,  which  must  fasve  followed  if  it  were 
1^^  mere  Amerkan  prqierty;  end  the  emptors  fully 
justify  themselves  to  die  law  of  their  own  country, 
which  prescribes  the  bringing  !&»  by  shewing  that 
the  immediate  service  in  which  thqr  wiere  en» 
gaged,  that  of  watching  the  enemy's  sbq>  of  war 
the  Preiid&ntf  with  intent  to  encounter  her,  tiboogh 
of  inferior  force,  would  not  perant  them  to  part 
with  any  of  their  own  crew  to  carry  her  into  a 
British  port.  Under  this  collision  of  duties  nothing 
was  left  but  to  destroy  her,  for  they  could  not^ 
consistently  with  their  general  duty  to  their  own 
country,  or  indeed  its  express  injunctions,  permit 
enemy's  property  to  sail  away  unmolested.  If 
itnpossiUe  to  bring  in,  their  next  duty  is  to  de« 
stroy  enemy's  property.  Where  doubtful  whsfcber 
enemy's  property,  and  impossible  to  bringing  no 
such  obligation  arises,  and  the  sifii  and  proper 
course  is  to  dismiss.  Where  it  is  neutral,  ^e  act 
of  destruction  catuot  be  justified  to  the  neutial 
owner,  by  the  gravert  importance  of  such  An .  aet 
to  the  public  service  of  the  captor's  own  state  $  to 
the  neutral  it  can  only  be  justified,  under  any 
such  circumstances,  by  a  full  restitution  in  value. 
These  are  rules  so  dear  in  principfe  and  esta** 
blished  in  pmctice,  that  ,they  require  nmther  rear 
soniog  nor  precedent  to  iUostrate  or  support  them* 
In  the  present  case  it  is  contended,  that  the  bosp> 
tile  character  was  disanned  by  a  Hcence;  and  I 
see  no  reason  to  dispute  either  the  lexiatefioe  of 
the  licence,  or  its  authority^  It  had  been  granted 
under  circumstances  that  have  been  jmify  de* 
scribedas  highly fiivonrable.    The  tesyel had <9» 

ried 
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ried  a  niqdt  seasonable  mppljfrotti  America  toCadiz^ 
a  city  much  connected  with  and  {protected  by  this  j^^^^u/^ 
country  during  the  severe  pressure  of  our  war  ^^^^ 
¥7ith  France  for  the  liberatioo  of  Spain^  of  wbii^ 
this  city  had  become  the  only  reioaiittn^  strong-» 
hold*  She  had  uadertaken  this  duty^  under  the 
dangers  of  a  heavy  responsibility  to  her  own 
country^  then  at  war  with  Great  Britain^'  and 
having  successfully  performed  it,  was  seturmng 
home^  ui^der  tJ2e  protection  of  a  renewed  hceace 
fipom  the  British  minister  at  Cadiz.  It  i$  not  to  be 
denied^  that  these  facts  create  claims  of  a  vecy 
strong  and  commanding  nature-**claima  which  are 
quite  irresistible,  if  urged  in  a  proper  mannerir 
And  the  only  ^estion  is,  whether  tbes^  daims.are 
so  brought  forward  as  to  affect  the  captot  with 
responsibility  ?  I  take  it  to  be  fpleax,  that  if  thtf^ 
captor  knew  of  this  licenpe,  either  froal  its^  produch 
tion  ot  fcom  other  drcuipstaiices  wJbich  ought  to 
have  satisfied  him  of  ita  existence,  he  ia  liable  to 
the  whole  extefit  of  the,miid»ief  done,  which  ia 
estimated  at  the  sum  of  l^OOOL^t  is^j£^ear 
»  proposition,  that  if  the  exiate^/^of  the  Uoeiice 
was  not'  disclosed  to  him,^  by  those  wh6se  duty  it 
was  to  inform  him^'  and  be  had  bo  oufficieot  meana  ^ 

to  inform  himself^  he  is  ootj  TrntPQ  '^^'^  Th9  ^ 
act,  if  tortious,  is  the  act  of  th^;;  persons  who 
withheld  the  infotmaticaci  they:  were  bou^d  to 
have  given  him  befiwe  the  act  of  desferaotipa  toqla 
place*  If  they  held  oat  the  ship  and  tmfp  to  he 
enemy's  property,  he  had  skiU  more  aright  to  trei^ 
it  a^  sOcb.  There 'is  no  case  in  whkh  the  nHe^^ 
de  not^  eeistontibm  et  mm  apparefUOM^  can  mojw^ 
justly  api^iyi  then  whevei  a  .man  ia  c^led  upon  te 

answer 
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Xhiforantt.  ^nswer  for  a  loss  occasioned  by  the  act  of  conceals 
WMb,  tncnt  of  the  complainant  himself.  If  a  ship,  anned 
1819.  ^ith  a  protecting  licence,  which  is  not  alleged  en: 
produced  at  the  time  of  capture,  is  brought  in 
under  circumstances  that  did  not  at  all  compel 
and  authorize  an  immediate  destruction,  the  Court 
would  subsequently  restore  thafc  vessel,  but  it 
would  indemnify  the  a^>tor  to  the  utmost  extentr 
pf  all  the  expence  he  had  been  put  to  by  that  act 
of  concealment  or  denial.  The  ship  in  this  case 
being  destroyed,  cannot  be  restored ;  but  if  she  waa 
justifiably  destroyed,  under  an  ignorance  produced 
by  such  an  act,  the  Court  owes  the  captor  the  same 
protection  to  the  fullest  extent.  These  are  the 
principles  which  I  must  apply  to  this  issue  of  fact, 
fVas  the  knowledge  qfthis  licence  communicated  t9 
the  captor i  or  was  it  necessarily  to  be  inferred  by 
him  btfore  the  act  (^destruction  took  place  i 

^  I  shall,  for  the  sake  of  convenience,  first  examine 
the  depositions  of  the  captors,  there  being  in  fact 
only  one  witness  on  the  other  side« 

Captain  Hope  deposes,  that  ^'  at  half  past  et^t 
o'clock,  in  the  rooming  of  the  Ist  of  Jamarg 
isil,  it  blowing  at  that  time  a  strong  gale  fr(»n  ike 
northward  and  westward,  a  strange  vessel  was 
pbserved  froi^  the.JSnii^ion,  to  which  chase  was 
immediately  g^ven ;  that  the  Entfymion  hoisted 
English  colours  and  fired  a  gun  at  the  said  chaae, 
ijipon  which  ^he  hoisted  American  >colottr8  and  hove 
to,  and  about  eleven  o'clock,  LietOenant  Ormonde 
with  a  boat's  crew,  was  directed  by  the  dep^Hient 
tp  board  and  examine  the  said  strange  -sail,  when 
she  was  found  to  be  the  ship  FeMcity^  George 
Smith  fnaetef,  of  the.  burthen  of  318  tons,  with  a 

crew 
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crew  of  thirteen  men,  and  laden  witb  a  cargo  of  '"^  J^nacwr. 
wine  and  fhiit^  bound  from  Cadiz  to  Boston ;  that  ffa^^^^- 
Lieutenant  Ormonde  on  his  return,  reported  to  the  ^^^  '^ 
deponent;  that  on  boarding  the  said  ship  he  found 
her  leaky,  with  her  sails  split,  and  her  rigging  in  an 
unserviceable  state,  and  otherwise  much  disabled } 
and  the  deponent  further  made  oath,  that  the  said 
George  Smfk^  the  master,  having  been  brought  on 
board  the  Endymion^  with  the  papers  of  the  said 
ship,  the  same  were  particularly  inspected  and 
examined  by  the  deponent,  when  finding  nq 
Ncence  or  other  document  amongst  the  said  papers, 
to  exempt  the  said  ship  from  British  capture,  the 
deponent  inquired  of  the  said  George  mith  if  he 
bad  any  such  document  on  board,  when  the  said 
George  Smith  declared  to  the  deponent  he  had  no 
Hcence,  and  was  otherwise  unprovided  with  any 
protection  for  the  said  ship }  and  the  deponent 
further  made  oath,  that  the  state  of  the  said  ship, 
when  fihe  was  so  &llen  in  with  by  the  Endymon, 
was  such  as  to  make  it  a  matter  of  considerable 
doubt  whether  she  could  reach  a  British  port  in 
safety,  {independent  of  the  difficulty  which  the 
deponent  fbit  in  lessening  the  number  of  his 
(facers  and  crew,  with  reference  to  the  service 
upon  which  the  Endymkm  was  then  particularly 
engaged,  namely,  the  watching  the  American 
frigate  President — the  EndynUon  being  at  that 
time  the  only  British  frigate  that  was  considered 
of  force  sufficient  to  cope  with  the  said  American 
fi^te;  the  deponent,  in  consequence  thereof^ 
informed  the  said  George  Smith  of  his  determina- 
tion to  destroy  the  said  ship  and  cargo,  for  whicti 
purpose  Lieutenant  i^im^A^^u;^  was  directed  by  the 

d&ponent» 


■nwy&ittfT.  d^ponenl^  iti  -  ttie  ptenertt*  atld  h^rf i^*  ^  the  «A1 
^"g^jj^  George  Smithy  to  proc«<^  on  board  the  FeUdiff, . 
isi».  i^nd  gettd  the  trunks  and  baggage  of  the  master 
and  oflScers,  and  also  the  crew^  to  the  Endymkn, 
and  upon  a  signal  being  made  by  the  deponent  to 
set  fim  to  her;  that  after  the  said  trunks  and 
baggage  had  been  so  removed  on  board  the  Endy- 
tnioni  and  no  licence  having  been  produced  or 
found,  the  preconcerted  signal  was  made  to  the 
said  Lieutenant  Fanskawe^  who  accordingly  set  fire 
to  the  said  ship,  and  prepared  to  abandon  her, 
which  was  immediately  afterwards  done ;  and  the 
deponent  further  made  oath,  that  during  the  time 
taken  in  removing  the  crew  and  baggage  to  the 
Endymion  there  was  a  heavy  sea,  and  the  gale 
increasing,  and  it  was  with  much  difficulty  tliat 
boats  lay  alongside,  and  the  communtcation 
between  the  said  vessel  had  become  so  dangerous 
that  the  cutter  of  the  Endymion  had  been  stove 
in  communicattng  with  the  Felicity;  and  the 
deponent  Airther  made  oath,  that  on  the  slid 
George  Smith  perceiving  his  said  ship  to  be  oti  fi^e, 
he  called  for  his  ehest,  and  from  a  concealed  place 
therein  prbdnced  a  paper  purporting  to  be  a  licence 
or  protection  for  the  said  ship  from  British  capture, 
and  at  the  ssone  time  required  the  deponent  to  put 
him  on  board  his  said  ship,  but  which,  from  her 
burning  state,  added  to  the  extreme  difficulty  of 
communication,  was  then  utterly  impracticable;^ 

Lieutmant  Ormonde  the  officer  who  ^ent  on 
board  the  FeUcity,  fully  confirms  the  account 
given  by  Captain  Hope ;  he  says,  ^  f hat  the  satd 
Geof-ge  Smith  the  master,  togeth^  with  the  papers 
of  the  said  ship,  wer^  pdrttc^ularly  inspected  BtiA 

examined 
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examined  bj  faim ;  and  finding  no  licence  or  other 
document  amongst  the  taid  papers  to  exempt  the  ^.  «Nh» 
said  ship  irmn  BriiUk  capture,  this  deponent  in-  ^^^^ 
quired  of  the  said  George  Smit/h  whether  he  had 
such  a  docmnent  on  boards  when  the  said  George 
Smith  declared  to  the  deponent  he  had  no  such 
licence,  and  was  unprovided  with  anj  protection 
for  the  said  ship }  that  the  deponent,  on  receiving 
this  information,  took  the  said  master  and  papers 
on  board  the  Emiymkn,  when  nearly  the  same 
interrogation  took  place  between  Captain  Hope 
and  the  said  George  Smth,  and  the  same  answers 
given }  and  the  deponent  further  maketh  oath, 
that  the  state  of  the  said  ship,  when  she  was  so 
ftllen  in  with  by  the  Endymioih  was  such  as  to 
make  it  a  matter  of  considerable  doubt,  whether 
she  could  reach  a  British  port  in  safety,  indeperi* 
dent  of  the  danger  attending  the  weakening  of  the 
officers  and  crew  of  the  Endymion^  while  employed 
on  the  service  of  blockading  an  enemy's  ship,  so 
superior  in  force  to  the  said  Endyndon  ;  in  conse^ 
quence  thereof.  Captain  Hope  informed  the  said 
George  Smith  of  his  intention  to  destroy  the  said 
ship  and  cargo;  for  which  purpose  Lieutenant 
Fanshaxve  was  directed  by  Captain  Hope^  in  the 
presence  and  hearing  of  the  deponent  and  like- 
wise of  the  said  George  Smithy  to  proceed  on  board 
the  Felicity  J  and  send  the  officers  and  crew,  toge- 
ther with  their  clothes  or  other  property,  to  the 
JEndynuon^  and,  upon  a  signal  being  made  by  Cap- 
tain Hope^  Lieiftenant  Fcmshawe  was  to  set  fire  to 
her ;  that  after  the  said  officers  and  crew,  together 
with  their  clothes  and  other  property,  had  been 
removed  on  board  the  Endymion^  and  no  licence 

having 
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ha\di]g  been  produced  or  found,*  the  preconceited 
if^^9^  signal  was  made  to  the  said  Lieutenant  Fanshcewe^ 
1H9.  who  accordingly  set  fire  to  the  said  ship>  and  aban* 
doned  her;  and  the  deponent  further  maketh: 
oath,  that  during  the  time  taken  in  removing  the 
crew  and  baggage  to  the  Endymiony  there  was  a 
very  heavy  sea  runnings  (and  every  appearance  of 
the  gale  increasing,)  so  much  so  that  it  was  found 
necessary  to  run  in  the  main-deck  guns  to  prevest 
the  boats  being  destroyed  alongside ;  and  in  shorty 
the  communication  had  become  so  dangerous,  that 
the  cutter  of  the  Endymion  had  been  absolutely 
stove,  and  the  lives  of  the  crew  endangered*  in 
communicating  with  the  FeliciUf ;  and  the  said 
deponent  further  maketh  oath,  that  on  the  said 
George  Smithes  perceiving  his  said  ship  to  be  on 
fire,  he  called  for  his  chest,  and  from  a  concealed 
place  therein  produced  a  paper,  purporting  to  be 
a  licence  or  protection  for  the  said  ship  from 
British  capture,  and  at  the  same  time  requested 
Captain  Hope  to  put  him  on  board  his  ^id  ship, . 
but  which,  from  the  biu^ning  state,  added  to  the 
extreme  difficulty  of  communication  before  said, 
was  deemed  then  utterly  impracticable," 

Lieutenant  Powney  says,  that  ^*  he  was  on  board 
the  Endymion  when  George  Smit/i  the  master  came 
from  the  Felicity^  and  was  with  others  of  the 
officers  on  the  quarter-deck  of  the  said  ship,  and 
present  when  inquiry  was  made  by  Captain  Hope 
and  others  of  the  said  George  Smithy  whether  he 
was  provided  with  a  licence  or  protection  for  his 
said  vessel ;  that  the  said  George  Smth  did  upon 
many  such  occasions^  in  answer  to  such  inquiry* 
positively  deny,  in  the  presence  and  hearing  of 

the 
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the  appearer,  that  he  was  possessed  of  any  licence  Xtm  rcuosr. 
or  protection  for  his  said  vessel ;   that  the  said 
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Captain  Hope  urged  the  said  George  Smith  to  pro«  isia. 
dtice  a  licencei  if  he  was  possessed  of  any,  stating 
BB  a  reason,  that  he  should  feel  it  his  duty  to  bum 
the  said  vessel,  in  case  she  was  not  so  protected/^ 
Tlie  rest  of  his  deposition  is  to  the  same  effect  as 
those  of  Captain  Hope  and  Lieutenant  Ormond. 

Lieutenant  Fanshcewe  likewise  deposes  to  the 
same  facts ;  he  says,  *•  that  the  said  George  Smith 
was,  soon  after  his  so  coming  on  board,  interro- 
gated by  the  appearer  himself,  whether  he  had  a 
lidence  fVom  the  British  government  for  his  then 
voyage ; .  that  the  said  Captain  Smth  repeatedly 
denied  to  the  appearer  having  any  such  licence ; 
that  he  described  and  stated  his  vessel  to  be  in 
great  distress,  namely,  in  want  of  provisions,  very 
leaky,  her  sails  split,  and  otherwise  damaged ;  that 
hej  thid  deponent  was  sent  on  board  the  FeJicitt/^ 
in  the  afternoon  of  the  same  day,  with  orders  to 
inquire  and  discover  if  any  licence  was  on  board, 
and  If  none  was  foiind  or  delivered  up^  to  send  the 
cr^w  on  board  the  Endymiorty  and  oh  a  signal 
befng  made  ft-om  the  said  frigate,  this  deponent 
was  directed  to  set  fire  to  the  ship,  she  being 
not  considered  seaworthy  to  send  to  a  British 
port;  that  this  deponent  finding  no  licence  on 
board,  and  getting  no  intelligence  of  any,  accord- 
ingly sent  a  part  of  the  crew,  with  the  master's 
trutiks  and  other  things,  on  board  the  JSndymion, 
ancl'  on  or  soon  after  the  boat  Had  returned  from 
the  JSndi/mion  for  the  remainder  of  the'  crew  of 
thd  Felicih/j  the  signal  was  made  from  the  Endy- 
midri  to  this  deponent  io  fire  the  ship,  which  he 
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TheFwcrrr.  immediately  put  into  execution;  that  the  wders 
"mv:^B(h     *^^^  deponent  received  from  Captain   HopCp  to 
1819.       send  the  crew  on  board  the  Endymion^  and  to  set 
fire  to  the  Felicity j  in  case  no  licence  was  found  on 
board  or  produced,  were  given  and  delivered  to 
this  deponent  in  the  presence  and  hearing  of  the 
said  Captain  Sn^j  who  must   have  distinctly 
heard  and  understood  the  same;   that  the  said 
Captain  Smithy  notwithstanding,  sufiered  and  per- 
mitted this  deponent  to  leave  the  Endyumriy  and 
proceed  in  the  execution  of  his  orders,  without 
producing  such  licence^  or  giving  any  information 
whatever  as  to  the  existence  of  a  licence,  although 
this  deponent  had  required  it  of  him  as  before 
atated,  and  had  been  positively  informed  that  no 
licence  was  in  existence;  that  on  this  deponent 
getting  on  board  the  Felicity,  he  inquired  of  the 
.    supercargo  and  mate  of  the  said  vessel,  if  thexe 
was  any  licence  for  the  voyage,  and  wfts  told 
repeatedly  that  they  knew  not  of  any  such*" 

What  possible  end  was  to  be  answered^  by  this 
wanton  act  of  destruction,  which  could  only  occasion 
loss  to  themselves,  by  making  them  liable  for  the 
full  value  of  the  ship  and  cargo?  The  present  incon- 
venience itself  was  quite  sufficient  to  deter  them. 
They  were  going  to  fight  an  American  ship  of  war, 
of  much  superior  force ;  to  take  on  board  their 
ship  fifteen  American  seamen»  at  such  a  time,  must 
have  been  highly  undesirable.  No  visitors  could 
be  more  unseasonable.  Here  was  no  particle  of 
profit  to  be  acquired ;  but  this  additional  crew  to  be 
lodged  and  fed  till  they  could  tranship  then^^.  No 
resentments  to  be  gratified*  They  must  have  been 
disposed  to  treat  favourably  perisons  who  \k^d  been 

so 
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so  favourably  employed ;  and  they  did  treat  them  '^  Fdjcitt. 
tenderly — took  them  on  board,  bag  and  baggage,     /jtop.  86th, 
and  afterwards  put  them  on  board  a  ship  going  to       ^^^^ 
their  own  country. 

Such  i|the  representation  given  by  these  officers, 
and  such  the  circumstances  under  which  they 
appear  to  have  acted.  What  is  the  representation 
on  the  other  side  ?  It  is,  in  all  reason^  to  be  prr- 
marihf  and  j9ri7tc/j7a%.  expected  from  the  master. 
He  is  the  person  to  whom  the  licence  is  sworn,  by 
the  supercargo,  to  liave  been  delivered  by  the 
supercargo  himself,  to  be  produced  and  shewn  when-^ 
eoer  occasion  might  require.  He  has  it  concealed 
in  his  possession.  He  lugs  it  out  at  last  fron^  its 
hiding  place.  He  is  the  principal  actor^  and  there- 
fore  ought  to  be  the  principal  relator  in  the  busi- 
ness. What  does  he  say?  In  his  protest,  not  a  word; 
it  is  said  that  this  was  for  fear  of  American  penalties 
upon  the  disclosure.  May  be  so ;  but  the  fact  is, 
he  says  nothing  there.  There  is  another  affidavit, 
dated  September  1818.  One  would  have  expected^ 
of  course,  a  most  circumstantial  detail  of  his  own 
transactions.  This  affidavit  was  to  be  his  own 
vindication ;  it  was  to  be  a  most  grave  charge  upon 
British  officers  —  to  found  proceedings  against 
them  in  a  British  court  of  justice;  it  was  to  be 
ultimately  the  exoneration  of  his  own  employers 
from  a  most  heavy  loss,  occasioned  by  a  most 
unjust  act.  A  man  must  have  an  understanding 
singularly  obtuse,  not  to  perceive  and  feel  the 
necessity  of  laying  himself  out,  in  a  most  ample 
and  ftccurabe  relation  of  the  material  fact.  Observe 
what  he  says,  ike  Hcerwe  was  produced  and  shewn 
by  mie  loHaptem  Hope^  ns  soon  as  I  was  convinced 

D  D  2  that 
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The  FnjcnT.  fjiat  the  frigate  was  British  and  not  American.  But 
2Vw.  seth.  when  this  conviction  flashed  upon  his  mind,  after 
1819.  hours  of  incredulity  and  douht,  the  very  point  to 
be  shewn,  when  and  how  these  doubts  were 
silenced,  he  leaves  totally  unrecorded.  What  he 
says  is  no  contradiction  to  the  officers.  They  say 
he  produced  the  licence ;  so  says  he.  They  say 
not  till  after  the  ship  was  set  on  fire.  He  does  not 
contradict  this;  for  he  does  not  venture  to  say 
that  this  conviction  reached  his  understanding 
before.    It  is  in  perfect  unison  with  their  account. 

It  is  said  truly,  that  an  American  master  must  be 
under  great  difficulties  in  such  a  situation.  Those 
who  take  these  licences  take  them  subject  to  these 
difficulties^  and  in  confidence  that  those  who  use 
them  on  their  behalf  will  use  them  with  reasonable 
discretion  ?  Is  the  conduct  of  this  man  reconcile* 
able  with  the  humblest  description  of  such  a  dis* 
cretion.  He,  by  his  own  admission,  is  for  hours 
under  the  belief  this  was  an  American  frigate; 
for  he  admits,  that  he  was  never  convinced  tUl 
after  his  own  friend  came  on  board ;  neither  the 
ship  itself  which  he  was  on  board  of  for  hours,  nor 
the  officers  with  whom  he  was  conversing,  moved 
his  understanding  at  all.  He  resists  all  proof.  If 
persons  will  employ  those  whose  intellects  travel 
so  very  slow,  they  must  take  the  consequences. 
When  he  is  called  upon,  by  the  necessity  of  the 
case,  to  state  when  they  did  arrive  at  the  proper 
conclusion^  or  what  effected  it,  he  is  totally  silent. 
The  man  is  too  wise  and  too  cunning  for  bis  situ- 
ation. He  has  that  superabtmdans  catUela  which  is 
more  allied  to  folly  than  discretion. 

If  the  master^  who  is  the  depository  and  pro* 

duc^r 
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ducer  of  this  licence^  will  not  declare  at  what  time   Th«^«icwr- 
it  was  produced,  I  hardly  think  any  other  evidence     ^^  ^^ 
to  that  question  of  time  could  be  admissible  with        1819. 
effect    But  there  is  another  witness,  the  super- 
cargo,  who  has  made  three  affidavits,  in  which  the 
case  on  that  side  is  wholly  comprised ;  for  when 
the  claimant  steps  out  of  them,  he  steps  into 
empty  space.    In  both  the  first  and  second  affi- 
davit  he  describes  exactly  as  the  master  does; 
^*  the  licence  was  produced  by  Captain  Smithy  as 
soon  as  he  ascertained  that  the  Endymion  was  a 
British  and  not  an  American  frigate,'*      In  the 
third  affidavit,  he  does  not  advert  to  any  act  of  the 
Captain  at  all.    This  is  the  sum  of  his  evidence 
respecting  the  acts  of  the  master,  to  *whom  he  him» 
seifhad  delivered  the  licence^to  heprodticed  and  shewn 
whenever  occasion  might  require.     The  total  want 
of  any  such  proof  on  the  part  of  the  ma^er,  is  to 
be  supplied  by  the  proof  of  his  own  acts.     If  such 
proof  was  even  credible  in  itself^  it  would  hardly 
answer  such  a  purpose.    Because  if  this  person 
declared  ever  so  strongly  that  the  master  had  a 
licence  in  his  possession^  and  the  master  solemnly 
denied  the  fact,  and  neither  produced  the  licence, 
nor  accounted  for  the  non-production,  which  of  the 
two  was  to  be  believed?    The  master,  undoubt- 
edly.   He  must  know  whether  he  wag  or  was  not 
the  depository  of  the  licence ;  and  if  he  positively 
disclaimed  it,  the  other  man's  assertions  could  never 
force  the  fact  of  such  a  possession  upon  him.   But 
the  whole  account  given  by  this  Thayer  does  not 
wear  the  least  colour  of  truth.     In  the  first  and 
second  affidavit,  he  only  says  in  general,  that  he 
did  repeatedly,  b^ore  the  signal  for  burning  ims 
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tim  Fsudir.  given^  assure  Caf^m  Hope  that  he  had  a  licence. 
2^2^^  ^^  *^^  third,  he  is  more  particular  as  to  his  own 
1810.  conduct.  He  says,  that  when  Omumd  came  the 
second  time»  he  took  him  aside  and  informed  him 
that  Captain  Smith  and  himself  had  nothing  to  fear 
from  a  British^  but  onhf  from  an  American  Jrigate^ 
for  that  titty  had  a  British  licence  ;  he  said  so  from  a 
conviction  in  his  owi  mind,  that  it  was  a  British 
frigate^  although  the  Captain  had  expressed  some 
doubts  if  it.  How  his  intellects  travel  so  much, 
quicker  than  the  master's,  non  constat.  He  had  not 
been  on  board ;  and  he  had  conversed  with  only  this 
one  officer,  and  yet  is  convinced,  though  Captain 
Smithwaa  unconvinced,  and  remained  so,  after  being 
on  board  for  two  or  three  hours,  and  conversing  with. 
CaptainfTope  and  his  crew.  Nothing,  however,  can 
be  more  incredible  than  that  any  such  conversation, 
passed ;  it  is  very  unlikely  that  the  master  and  super- 
cargo should  not  be  in  the  saiqe  story.  If  it  had*: 
these  consequences  must  have  followed*  First,  that 
the  lieutenant  must  have  challenged  the  master  with 
it,  and  confronted  him  with  Thqyer.  It  could  not; 
naturally  be  otherwise.  He  must  likewise  have 
reported  it  to  Captain  Hope,  who  must  have  inter- 
rogated and  confronted  them  in  like  manner.  No- 
thingof  this  sort  passed.  TAa^er  gives  this  important 
information  to  Lieutenant  Ormoms^  and  he  keeps  it 
as  a  secret  most  guardedly.  This  is  not  natural 
conduct.  In  two  hours  after,  the  fourth  lieute- 
nant comes  and  tells  him  the  ship  is  to  be  burnt ; 
npon  which  he  tells  this  same  secret  to  this  gentle* 
man,  who  is  as  good  at  keeping  a  secret  as  his 
predecessor.  On  getting  on  board  he  and  both 
mates  told   Captain  Hope   tha  s»me  things    tiiot 

1   .   .  Captain 
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Captain  Smith  had  a  Ucence  in  his  possession.  Is 
it  possible  that  this  should  have  parsed,  and  that 
no  further  examination  should  have  been  pur«^ 
sued  ?  All  passes  sub  silentio,  without  calling 
these  two  persons  to  account  for  this  direct  con*> 
tradiction  ?  It  is  perfectly  clear  that  at  this 
time  Captain  Smithy  who  had  been  long  on  board, 
had  made  no  such  disclosure.  He  was  persisting 
in  his  denial,  because  Thayer  would  never  have 
made  such  a  communication,  if  it  was  already  noto* 
rious,  as  it  must  have  been,  in  consequence  of  the 
nmster's  disclosure.  It  is  evidently  to  apprise  them 
of  something  which  they  djd  not  know  before.  The 
master  must  have,  down  to  this  period,  kept  the 
same  obstinate  silence.  It  is,  therefore,  in  itself 
most  highly  improbable,  and  hardly  requires  any 
cionfutation  beyond  that  which  it  receives  from 
itself.  If  this  be  so,  there  is  no  occasion  for  resort 
to  any  opposing  evidence.  The  case^of  the  officers 
might  be  trusted  to  the  affidavit  of  their  oppoMSits. 
But  in  addition  to  the  mass  of  contraiiictory  ievi* 
dence  already  stated,  here  is  a  second  affidavit  ci 
Captain  Hope^  which  gives  a  most  distinct  and 
direct  contradiction  to  the  assertions  of  this  person 
Thayer,  ■        - 

Of  all  the  evidence,  therefefe,  respecting  the 
indication  or  produotioii  of  it -Ucence  in  i^ropiffr 
time,  the  fkir  result  is»  that  no  'sacii  fact  took 
place  in  either  form,  till  it  was  too  late  to  prevent 
the  burning ;  but  it  is  said  that  Captain Hofie  migfaft 
have  presumed  from  circumstances,  independent 
of  any  such  fact  -~  a  very  unfair  duty  imposed 
upon  Captain  Hope  of  presuming  and  acting  upon 
Us  own  presumptions,  in  direct  opposition  to  the 
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iVPcqcOTi  astsvenilicNlB  of  the  other  party.    Bot  what  am 
these  circuixistauces  ?    It  is  said  that  ke  must  hare 
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191^        seen  from  the  papers  that  the  ship  had  brought  the 
cajcgo  to  CadiZf  which  she  could  not  have  gone  to 
liiithout  a  licence.   In  the  first  place,  if  that  was  to 
be  a  disguised  transaction,  it  would  have  been 
disguised  in  the  papers  tliemaelves ;  th^  yrould 
l^vebeen  manufactured  up  to  the  case,  and  have 
concealed  all  intercourse  with  Cadiz.    In  the  next 
place,  I  am  yet  to  learn  that  an  American  ship, 
aden  with  supplies  of  provisions  for  OuUZf  might 
not  have  found  her  way  there  without  any  BriiUh 
licence^    CadiXt  a  besi^ed  city,  was  mSpanidi 
possession,    and    under    Spanish    administration, 
though  assisted  in  the  defence  by  EngUsh  auxilia- 
ries.   Jmerica  had  no  quarrel  with  Spain^  and 
would  find  there,  in  that  state  of  privation,  an 
ejicell^  market  for  her  own  products  of  that 
species ;  and  I  cannot  suppose  that  those  EngUsk 
auxiliaries  would  be  at  all  forward  to  molest  the 
vessels  which  brought  them  there  for  Spanish  and 
British  consumption.     I  am  the  more  inclined  to 
think  so,  because  I  see  the  protest,  made  imme* 
4iately  upon  the  return  to  America^  avows  without 
reserve  the  sailing  from  Cadiz.    If  the  necessity 
of  a  British  licence  to  enable  an  American  ^ip  to 
go  to  Qsbdiz  was  so  evident  in  itself,  how  comes  it 
to  be  ftvowed  upon  this  protest,  vdthout  any  fear 
of  drawing  the  notice  of  the  American  authorities, 
and  all  the  penal  vengeance  of  their  law,  which 
is  said  to  have  been  provided  for  such  disloyal 
transactions  ? 

Upon  the  argument  of  probabilities  applying  to 
conduct^  I  had  already  occasion  to  observe  opon 

this 


the  gross  iaoprobabJlity  of  the  captors  havidg  any  t^  Vituaati 
disposition,  upon  any  ground  whatever,  to  destroy  ^rmf^Qm, 
a  licensed  vessel^  known  by  them  to  \»  sudu  ^^^^ 
For  tke  csonduct  of  tihe  other  partaesy  foUy  and  ob^ 
stinacy  furnii^  a  sufficient  solution )  but  if  it  wera 
necessary  to  go  at  all  further,  one  solution  ocmrs, 
which,  if  not  real,  is  at  least  not  unnatural.  Here 
was  a  ship  in  a  state  of  most  menacing  distress  $ 
her  p^)le  had  unanimously  felt  tlie  absolute  ne«- 
cessity  of  making  for  the  nearest  port.  Baffled  in 
that  attempt  by  a  head^wind,  they  are  obliged,  in 
a  most  crippled  state,  to  resume  their  course  fm 
the  distant  port  of  Charleston.  They  fortuttatdly 
meet  the  Emfymiony  and  though  the  caipeater  of 
the  Endymion  patches  up  a  leak  as  well  as  he  couki 
in  a  short  space  of  time^  in  boisterous  weather^  and 
in  a  loaded  ship,  yet  that  they  should  feel  any 
thing  rather  than  an  inclination  to  commit  the^ 
lives  in  this  crazy  vessel  to  the  perils  of  sudi  a 
voyage,  after  all  they  had  already  suffered  and 
apprehended,  the  weather  growing  more  bois- 
terous and  threatening,  is  not  at  all  improbable. 
It  must  appear  a  most  fortunate  escape  from  a 
situation,  dolorous  and  dangerous  in  the  extreme, 
to  a  state  of  safety  and  comfort  on  board  such  a 
ship  as  the  Endymioru  They  could  have  no 
apprehension  ^  of  being  detained  as  prisoners  of 
war^  because  they  could  not  but  know^  that  the 
moment  they  produced  their  licence  they  would 
receive  all  the  kind  treatment  they  afterwards 
actually  experienced.  The  return  they  make  for 
this  kind  treatment  is  this ;  after  being  sent  safely 
home,  being  taken  to  task  by  their  owners  for  the 
desertion  of  their  ship  ani^cargo^  they  trump  up 

this 
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The  Ftuom.  (Jiis  histoiy  of  spoliation.  The  master  is  either 
too  honest  or  too  modest  to  support  it  The 
supercargo,  a  man  of  firmer  nerves,  marches  up  to 
it,  but  unfortunately  gives  his  account  in  a  waj 
that  totally  destroys  its  credibilit)% 

Proposing  this  solution  conjecturally,  I  say  no 
mare  of  it,  than  that  it  furnishes  an  explanatiom 
of  many  circumstances,  that  appear  otiiei wiae  ooin- 
teltigible.  But  I  am  not  compelled  to  resort  to 
any  solution  of  the  facts,  provided  I  am  satii^ed  of 
their  reality.  The  important  question  q£  &ct  is^ 
did  th^e  persons  hold  out  this  ship  as  an  uupro* 
tected  ship,  and  thereby  authorise  Gi^tain  Hope 
to  deal  with  her  as  an  enemy,  till  after  the  act  of 
destruction  was  beyond  prevention  or  remedy? 
I  am  of  opinion  that  it  is  clearly  proved  that  they 
did  80,  and  I  therefore  assoil  the  captor  of  all 
responsibility^  and  condemn,  the  claimant,  in  the 
omts  of  this  pooceeding. 


•  I 


ELIZABETH,  Gull; 

« 

T^HIS  was  a  salt  brooght  by  Henry  Brokershaw^     ^>^  ^<^ 
a  seaman,  for  wages  earned  on  board  i\m  bng,. 


wfaidi  sailed  from  the  port  of  London  to  Saint  Bytfaegeneni 
Beterdfwrg^  and  took  in  a  cargo  of  deals  and  hemp:  u  not  at  liberty 
there,  and  was  proceeding  on  her  voyage  homei,  St^^J^tTS^a 
when,  on  the  26th  o£SeptenAer  1818,  she  went  oq  ^"JJ^^^^ 
shore,  on  a  reef  of  rocks,  near  the  island  of  Oc^  own  wtmat, 
land:  assistance  was  immediately  rendered  to  the  stmecsmayTMt 
brig  by  "  the  Swedish  Diving  Company,"  belonn^  ri^tX'S^ 
ing  to  that  island^  who  employed  other  persons,  as  ^2^]^ 
well  as  the  crew  in  unloading  the  cargo  and  getting 
the,  brig  off  the  rocks,  which  they  efiected^  wad 
carried  her  to  Osterganij  where. she  wasi  laid  ovi) 
shore  for  the  purpose  of  being  examined.     In  con- 
sequence  of  the  damage  she  had  sustained,  the 
brig  again  filled  with  water  and  suffered  further 
material  injury,  so  as  to  make  her  incapable  of 
returning  home  until  she  had  undergone  repairs^ 
which  could  not  be  completed  whilst  the  season 
for  navigating  the  Baltic  lasted.     Under  these  cir- 
cumstances the  master  called  the  crew  together, 
and  proposed  to  them  that  they  should  be  dis- 
charged and  return  to  England.    On  the  part  of 
the  owner,  it  was  alleged,  that  the  crew,  among 
whom  was  Brokershaw,   the    party  now  suing, 
having  deliberated  upon  the  proposal  of  the  master, 
voluntarily  accepted  their  discharge.    On  the  other 
^side.  Brokers fiow  alleged  that  he  did  not  volun^ 

tarily 
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tarily  accept  his  discharge,  but  that  he  and  the 
j^^  ^^^  rest  of  the  crew  remonstrated  with  the  master, 
1819.  and  stated  distinctly  to  him,  that  having  signed 
articles  for  the  whole  voyage  they  were  entitled 
to  remain  by  the  vessel,  and  to  return  in  her  to 
England  ;  upon  which  he  repeated  his  determina- 
tion of  sending  them  home,  stating,  that  from 
that  day  they  were  no  longer  to  consider  them- 
selves as  belonging  to  the  ship,  or  under  his  charge ; 
and  on  a  furtiier  remonstrance  from  them,  he 
declared  that  if  they  were  not  satisfied  they  might 
have  recourse  to  the  laws  of  their  own  country  for 
redress;  that  he  had  provided  carriages  to  con- 
vey them  and  their  luggage  to  Wishf,  that  they 
were  consequently  compelled  to  proceed  to  fVisby  ; 
ikmt  on  their  arrival  there,  the  agents  of  the  vessel 
supplied  them  with  a  pass,  which  had  been  pre- 
viously procured  by  order  of  the  master,  and  was 
waiting  their  arrival  at  that  place  j  and  that  they 
acoordingly  received  the  pass,  and  proceeded  to 
England. 

JlJOGMBNT. 

Sir  W*  Scott. '-^  Henry  Brokershmo  (who  sues 
for  his  wages)  entered  on  board  this  ship  in  a 
British  port  for  a  voyage  to  St.  Petersburg  and 
back  to  JPartsmouth,  in  June  1818.  She  arrived 
safe  at  St.  Petersburg^  and  took  a  cargo  of  hemp 
and  d^s  for  Port$mou4h^  and  on  the  S5th  (^iS^ 
tember  sailed*  On  the  27th,  without  the  default 
of  any  person,  and  owing  to  the  extreme  darkness 
of  the  weather,  she  ran  on  rfKwre  on  the  Isle  t^f 
Gothland.  The  crew,  aided  by  a  company  of 
Swedes,  got  her  oS,  in  a  damaged  state,  and  carried 

her 
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her  into  port  for  repairs.  On  the  2lst  of  October^  TTjeEtixABm. 
the  crew  were  discharged  by  the  master,  who  told  ^  ^^ 
them  he  dischairged  them  because  the  ship  could  isis* 
not  be  repaired  in  time  before  she  would  be 
blocked  up  by  the  ice,  and  therefore  it  was  iieces* 
sary,  in  order  to  save  the  expence  of  maintaining 
them  the  whole  winter  there.  The  master's  plea 
states,  that  the  discharge  took  place  upon  the  pro- 
posal made  to  the  crew,  who  accepted  it,  afler 
deliberation ;  that  they  were  conveyed  to  the  portd 
of  TFisby  and  Elsinore  ;  from  thence,  it  appears, 
they  embarked  for  London^  where  they  arrived  in 
Jarmary.  They  applied  to  the  owners  for  the 
wages,  which  they  insisted  were  due,  up  to  the 
time  of  the  EUz(ibetW%  return  to  England,  which 
was  not  till  the  April  following,  under  the  care  of 
a  Swedish  crew,  picked  up  at  Gothland*  The 
owners  contend,  that  they  are  bound  to  pay  only  up 
to  the  tin)e  of  the  actual  discharge,  so  accepted  by 
the  crew  in  October  Bt  Gothland}  and  the  tender  of 
wages  is  made  upon  thitt  view  of  the  matter.  The 
seamen  deny  that  the  discharge  was  accepted  in 
any  manner  that  can  be  deemed  to  bind  them  with 
the  force  of  a  voluntary  contract.  This  is  the  first 
matter  to  be  considered;  because  if  it  is  esta- 
blished, it  disposes  of  the  whole  case.  The  mari- 
time law  of  any  country  is  averse  to  th^  discharge 
of  native  seamen  in  foreign  ports ;  but  if  it  be 
(entirely  with  their  own  consent,  it  cannot,  upon 
comtnon  principle,  be  deemed  an  injury  of  wliich 
^ey  can  have  a  right  to  complain. 

Now,  looking  into  the  evidence  on  b<^h  sided, 
I  think  this  cannot  be  deemed  by  any  means  a 
voluntary  acceptatit>n  df  a  discharge.    For  how  is 
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n^BouMtn.  it  proposed?  In  a  fofm  that  khmte  of  no  liberty 
.  jOrtc.  loth  ^^  re&Bal ;  for  it  is  only  in  the  alternative,  that  if 
^  ^^*  they  do  not  accept  the  discharge,  they  must  starve 
in  the  foreign  country ;  the  acceptance  of  a  dis- 
charge so  proposed  is  subonission  to  a  threat,  and 
no  better  $  it  is  a  mere  abuse  of  language  to  csSl 
that  a  voluntary  act  It  is  a  preference  of  evils, 
of  whidi  a  man  is  compelled  to  take  one.  If, 
therefore,  the  matter  rested  tJtere^  there  would  be 
an  end  of  all  question ;  and  I  am  told  that  it  most 
end  there,  because  the  defendant  has  rested  his 
defence  on  that  ground  only ;  and  so  he  has  ^r- 

.  maliten  But  I  think  the  consequence  by  no 
means  follows,  that  be  is  excluded  from  all  other 

.  equitable  defence,  if  any  such  is  to  be  found  in 
the  admitted  facts  of  the  case.  In  a  Oourt  of 
common  Jaw,  where  issue  may  have  been  joined 
^afi()eciai  flatter,  such  a  proceeding  might  not 
consist  with  the  strictness  of  the  forms  of  that  Jaw ; 

,  but  in  4  Court  like  this  there  may  be  an  obligation 

.  upon  it,  in  its  pursuit  of  real  justice,  to  look  to 
matters  which  the  party  himself  nlay  improperly 
have  oyeihto^ed ;  and  if  they  are  sufficiently!  sab- 
stantiated  and  sufficiently  strong,  not  to  drive  the 
party  to  the  inoonv^aience  of  another  pi^oceeding. 
If,  for  instance,  the  master i had  aright  to  dismiss 
the  mariners  upon  proper  ccmditions,  and  with  a 
4tte  responsibility  for  the  perfarqaance  of  such 
conditions,  the  want  of  consent  on  the  part  of 
mariners  would,  net  invalidate  his  act  of  authority 
if  he  possessed  it«  The  only  real  question,  in:  this 
case  is,  did  he  possess  such  an  authority  ?     <  < 

Now,  I  confess  it  appears  to  me,  that  U]ie  otr- 
cuQifitanoes  iu'  which  this  vetoel:  was  fplaoed-did 

vest 
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vest  ia  him  an  authority*  to  discha^  hi»  crew,  TKftBf«^^"«^ 
upon  proper  conditions.  Here  was  a  ship  that  had  jj^  iq^ 
encountered  what  the  law  might  call  a  sefm^ani^a^  ^^- 
gium  -«*full  of  water,  as  they  themselves  state,  so  that 
they  could  not  live  on  board.  She  is  put  into  the 
hands  of  foreign  carpenters  for  the  course  (a  pro- 
tracted course)  of  necessary  repairs*  It  was  doubt- 
fUl  wbether  she  could  at  all  receive  such  repairs  as 
would  restore  her  to  a  navigable  state.  It  was  by 
no  means  doubtful  that  she  could  not  receive  such 
repairs  as  would  enable  her  to  proceed  till  after 
the  approach  of  spring  in  that  climate  had  restored 
the  seas  to  a  navigable  state>  so  as  to  allow  her  a 
passage.  Is  it  clear  law  that  the  master,  acting 
for  his  owners,  could  not^  in  such  circumstances^ 
dismiss  the  mariners  on  any  terms  whatever  ?  If 
so,  then  be  was  bound  to  keep  this  crew  in  an 

,  unemployed  state,  living  <m  shore,  and  keeping 

;  holiday  all  winter,  at  the  expence  of  his  owners^ 

who  were  to  continue  all  timt  time  to  pay,  pro 

.  opere  et  bibore^  by  virtue  of  the  contnict»  thoi^ 

no  work  or  labour  could  be.  performed ;  and  thus 

.ti)e  price  of  industry  wa&  to  be^  regularly  paid  to 

unoccupied  idleness!    I  know  and  feel  the  par* 

tiality  which  the  maritime  law  entertains  for  this 

class  of  men,  but  it  must  not  over*rule  all  consi- 

.  deration  of  justice  to  other  classes,  particularly 

to  merchants,  their  employers  .j  for  what  is  op- 

'  pressivo  to  the  merchant  cannot  but  be  inju- 

rious to  the  ^mariner.    The  seaman  cannot  be 
.ultimately  benefited  by  that  which,  as  far  as  it 
operates,  must  opemte  to  the  discouragement  of 
navigation.  . 

.  Itjhas  ibeeo  aaAd.that  the  master  can  have  w> 

right 
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TtoEutAmv.  li^t  to  distolve  the  eomtwAy  betaune  the  swaman 
2j^,  10^,    caoDot ;  and  one  party  caniiot  be  bound  and  the 
1^19.        Other  loose— -this  mutuality  is  not  a  quality  ad*- 
bering  to  this  species  of  contract  throughout**-* 
not  even  in  its  commencement.    A  mariner  signs 
a  coiitraet  for  a  particular  voyage ;  he  cannot  de* 
dine  to  go ;  he  is  exposed  to  heavy  penalties  if 
he  does.    But  how  is  the  master  bound  for  the 
owners  ?    He  may  change  his  mind  at  any  time 
before  he  quits  port ;  he  may  vary  the  voyage^  the 
seamen  cannot  compel  him  to  proceed  upon  it ; 
all  he  can  require  is  to  be  paid  for  the  time  he.  has 
served  the  ship  in  port,  if  he  does  not  choose  to 
acconipany  her  on  her  new  destination.    Here  the 
contract  ia  nearly  unilateral^  binding  one  party  to 
the  voyage  and  not  binding  the  other.    The  law 
allowBf  and  jusdy  allows,  a  greater  dMcrettoQ  to 
the  one  party  than  to  the  other,  for  the'  one' 
stipulates  for  his  own   btbour*— 'the    other  not* 
only  Ibr.tfae  labour^  but  for  the  beneficial  enw 
ploymbnt  of  valuable  property  confided  to  faim^ 
by  his  Owners,  and  subject  to  their  dinectbm 
^^J^  ^r  That  the  madter  cafti  so  vary  is  AOtorious.    The 
w^TTo^     ship  Iiere  had  proceeded  on  the  orijginal  voyage^ 
mood. '  under  the  expectation^  entertained  on  both  sides, 

that  she  would  Jretuni  in  the  ordinary  course  of 
such  a  voyage.  A  total  loss  by  wreck  ha|])seiis.  - 
This  c^eratea  a  totals  losa  ef  wages.  Thete  may 
be  .cases  of  mi^lbrtaiiie  much  short.of  thia*  .smv* 
run^ngiunip  whiith  were  not  occasien^d  by  deftult 
of  either  party ;  but  where  it  has  arisen  frtmi^  the 
vk  mtffCTf  the  act  of  Qod,  which  neither  party 
had  in  contemplatSoo  at  the  timo  of  the'eoAtiBaiet, 
it  seems  hiurdly  jlisl  thbti  thd  kirholeiflf)  &e  sneon^i 

venienoe 


HioB  cofmis"  otjsum&jdntit.  4dGl^ 


venieaeB  should  tM  updn  one  part3^  whikt  a  taew  

and  unexpected  benefit  is  to  arin  from  thit  cdm«     j^  ^^^ 
mon  calamity— « the  benefit  of  lining  in  ease  and       ^^ 
aafety  on  shore  at  the  expenee  of  the  ether,    Thci 
on  hardly  be  the  true  rule  applicable  te  toch  H 
ease,  under  all  possible  circumstances^  that  the 
teaman  cam  insist  upon  staying  with  the  ship,  be 
tbe  prospect  of  ita  returti  ever  so  distant^  and  . 
the  most  just  terms  ofiered  fbr  a  return  to  bia 
cnuntry. 

I  have  looked  with  some  anxiety  to  find,  if  pos* 
sibie,  a  decided  case»  or  a  rule  of  authority  thafe 
could  be  applied  to  the  discretionary  powera  of  • 
master  in  such  circumstances  j  biit  I  have  fiMind 
none,  either  in  the  books  of  foreign  jurtsts  or  mntM,Rootm^ 
in  reports  of  decided  cases  at  common  law»  or  Emerjg^  &p^ 
in  MSS«  cases^  The  oases  where  the  role  baa  been 
peovided  f  or,  are  those  where  the  esaman!  has  been 
wtnmgfuUy  discharged,  or  as  the  Fremk  expras^ 
ity  sum  came  nuakbk,  upon  idle  or  &lse  |tt'etences« 
Thef  6'  he  iuis  in  most  countries  a  right  to  charge 
up  to  the  time  cf  the  return  of  the  Tnpsri  to  hef 
oo^nal  port.  Such  is  the  rub/of  the.cifJL  iMr  - 
though  tfab  has  betti  varied  and  nfodified  in  tb# 
ryles  of  many  countries.  I  observe  its  propriety 
to  be  doubbni  in .  the  Amgrkan  Beporfy,  where  a 
very  able  judge  has  stated  ofa^tions  ef  weight  in 
stro|ig  terms.  These,  however^  are  cases  wh^rei 
there  was  clearly  no  cause  vabMe^  where  ther* 
was  tyranny,  passion^  and  injustice  on  the  part  of 
the  master,  that  warranted  a  pfei^l  retribution 
agatnsk  bim  or  Us  owuM^>  But  here  is  a  case 
arising  fram  mere  ttiaibrtline>  sikl  appronohitig  to 
almosb  a  nci2^i^^    The  rtiLsto  be  applied  MoM 
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TiieELtsABRH.  jjQ|.  jjg  founded  upon  any  idea  of  penal  retributioi^ 
Pec.  loih,     b^t  upon  just  ideas  of  a  fair  protection  to  be  given 
^^^^        to  the  seaman,  under  the  casual  and  commoo  mis^ 
fortune,  that  has  occurred.    See   what  his  real 
damage  and  loss  has  been ;  compensate  that^  and 
then  real  justice  and  all  honest  policy  is  satisfied* 
Take  the  ship  when  it  came,  in  this  shattered 
condition,   into  the  Isle  of  GoihIxmcL  .  Suppose 
there  happened  to  be  at  that  time  a  ship  bound  t^ 
the  port  o£  London^  ready  to  depart,  but  wanting 
a  crew,  that  this  ship  accepted  this  crew  and. upon 
the  same  terms,  and  that  the  ship  so  navigated 
comes  :to  England  in  the  ordinary  course  of  such 
a  voyage,  what  damage  can  be  assigned,  by  the 
mariners  in  such  a  case  ?    They  return  to  their 
..  .   owa  country  at  the  same  wages  and  in  the  same 

time  which  they  contemplated  in  their  contracts 
It  is  a  mere  diange  of  vehicle^  not  of  mteresU 
Surely  no  Court  would  uphold  them  in  their  claim 
to  stay. by  their  own  unfortunate  ship,  and,  to 
make  a  profit  out  of  the  misfortunes  of  their 
Qwners,  if'  their  .owners  were  willing  to  discharg;^ 
(hem.  In  this  case  there  was  certainly  jno.^ich  sUip 
ofiered  ;  but  supposing  them  to  be  cCarri^d  at  the 
expe^ce  of.  their  owners  to  a  port  where  a  ship 
offered  tq  convey  them  to  their  country,  not  as 
<:rew,  but  asi  p^sengers,  what  is  their  just  claim  ? 
Certainly  in. t^e  first  place  to  have  their  passage^ 
paid r- that  is.. out  of  all  question  —  and  jf  theii: 
wages. are  likewise  paid  by  their  owners  up  %q  the 
time  at  y^hich  tlxey  are  landed  in  their  0W;n  coujo- 
try,  how  are,  they  damnified  ?  They  have  all  that 
they  pftuld  liave  uqder.  their. ifirst  contest ;.  tl>«y 
are  ^et  dowj^  wjiere  Jthey  wer^MHwm^i  in^thew  own 
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country,  and  with  the  same  money  in  their  pockets,  TheEtnAMri, 
and  open  for  fresh  employment.  I  am  therefore  j^^  ^^^ 
clearly  of  opinion  that  they  have  no  right  to  charge,  i^is. 
as  they  have  done  in  this  case,  for  wages  up  to  the 
return  of  the  Elizabeth.  If  they  had  staid  by  the  Eli- 
zkbeffi  obstinately,  I  think  they  would  have  done 
wrong,  with  respect  both  to  their  owners  and  them- 
selves ;  I  think  the*  master  had  a  right  to  discharge 
them  under  such  circumstances  of  extreme  pressure. 
They  did  right  by  acting  upon  this  discharge,  and 
if  they  are  paid  their  passage  and  their  wages  up 
to  the  time  of  their  return,  they  have  all  they  can 
demand  against  their  innocent  owners.  In  this 
I  go  quite  as  far  as  the  partiality  of  the  law  for 
this  class  of  men  will  carry  me  ;  to  go  ftirther 
would  be  to  gratify  an  unwarrantable  pretensioih 
.This  is  the  rule  which  I  am  disposed  to  extract, 
from  considerations  of  private  equity  and  *  public 
policy,-  in  a  case  not  provided  for  by  any  existing 
regulation,  either  in  the  ordinances  or  decisions  of 
this  country,  or  in  the  books  of  authority  given  to 
the  world  by  ancient  jurists.  Nothing  can  bej 
more  generally  or  more  peremptorily  laid  dowi 
thafn  that  a  master  discharging  a  seaman  wrong- 
fully is  answerable  for  the  whole  wages  of  th( 
voyage  of  that  ship ;  but  can  such  a  rule  appl; 
either  in  its  terms  or  meaning  to  a  case  where,  in; 
consequence  of  an  uncontt'oUable  misfortune,  for 
which  no  person  was  at  all  to  blame,  but  which 
affects  all  parties,  and  on  a  grave  and  imperious 
necessity  arising  thereon,  a  creVr  is  discharged  in 
order  to  exonerate  the  owners  frohi' a  most  oppress 
sive  burthen ;  care  being  at  the  same  time  taken 
that  the  seamen'  shallhe  protected  from  all  inju- 
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TbeEuttun.  ^jQug  i^gg  p  jg  jj  to  be  laid  down,  that  in  no  such 
^^  ^QQ^  case  the  master  possesses  no  such  resjKuisible 
i%i9.  discretion,  and  that  he  is  bound  to  let  that  crew 
derive  a  most  unjust  profit  from  the  misfortune  of 
their  employers  ?  I  conceive  Hot  He  is  not  cer- 
tunly,  in  their  discharge,  to  act  haatily  or  with 
.  precipitate  fear.  He  is  not  to  discharge  but  where 
the  circumstances  will  make  it  a  tause  valabie^  a 
real  and  sufficient  ground  for  such  a  proceduite^ 
still  less  is  he  to  turn  them  adrift,  pennyless  and 
without  resource,  in  a  foreign  country.  He  is  to 
provide  them  with  a  return  boriie,  and  if  he  is 
answerable  for  wages  up  to  the  time  of  their  own 
arrival  at  home,  they  can  have  no  right  to  com- 
pliin ;  nor  can  his  owners  have  a  ji^t  to  complain 
of  an  improvident  bargain  on  his  part,  because 
they  are  exonerated  from  a  much  htovier  expehce, 
fh>m  the  demurrage  of  all  these  men,  who  may 
still  be  considered  ds  acting  in  the  service  of  the 
ship,  by  thus  contributing  to  lighten  its  burthens. 
«On  the  other  hand,  the  owners  have  tendered  what 
falls  short  of  the  measure  which  the  Court  considers 
as  the  measure  of  justice ;  fbr  it  does  not  contain 
even  the  passage  expences,  which  must  fall  upon 
the  owners ;  for  they  cannot  discharge  their  crews 
in  a  foreign  country  on  other  terms  than  sending 
them  home,  and  paying  their  wages  up  to  the  time 
of  their  actual  arrival,  t  therefore  pronounce  the 
tender  to  be  insiifflcieht,  and  that  the  seaman  is, 
under  the  special  circumstances  of  this  case,  en- 
titled to  1;^ages  from  the  time  of  his  entry  on  board 
this  ship  until  his  return  to  England,  together  Mith 
his  costs. 
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DOLORES^  Caeboi^nell. 

n^HIS  ship,  wHh  a  number  of  ^^ves  on  boards  2Ve.iothi  isig. 
was  captured  on  the  4th  of  April  1816,  aA«r  SS^SLT' 
a  rfiort  action,  by  his  M^sty's  8k>op  of  war  Ferrety  ^  txwmty  ^nm 
Jame»  SiirSng  esquire,  commander,  and  carried  •!■▼«. 
to  Sierra  Xjeane ;  where  the  ship  itself,  and  about 
250  4/ricaM  slaves,  mra,  women,  and  chiklren, 
were  condemned  on  the  18th  day  of  Mc^  follQw* 
ing,  as  English  and  American  property,  and  as 
good  and  lawful  forfeiture. 

The  Ferret  was  on*  of  the  squadron  whicb^ 
under  the  orders  of  Rear  Admiral  Sir  Qeorgt 
Cockhwm,  conducted  Bonaparte  to  St.  Helena,  and 
she  remained  under  hia  orders  until  her  return 
froip  that  island,  when  the  admiral,  on  87th  of 
March  1816,  gave  Captain  Stirling  an  order  ^  to 
^^  proceed  to  Spitbea^,  and  on  his  arifival  to 
f^  acquaint  the  secretary  of  the  Admiralty  there- 
^  with,  and  to  transmit  to  htm  jthe  aopompanying 
<*  dispateh.'* 

The  Ferret  was  on  her  way  to  Spiihead,  ta 
pursuance  of  liiis  order,  when  ntafi  Raptured  this 
vessel ;  but  Ca{)tain  Stirling  had  no  directions  from 
the  adoa^rai  to  capture  such  vessels,  and  the  Ferret 
had  pfusoed  the  limits  of  the  adn^ral's  station 
before  the  capture  was  effected. 

Admbal  Coekbum  claimed  the  flag  share  of  thf 
proceeds  of  the  ship  tind  stores,  and  also  of  the 
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HieDoLittn.  ^ounty  moncy,  which  was  opposed  by  Captain 
2>ec.iiiih.  1819.  StirUng. 

Judgment. 
Sir  JfF.  5to//.  —  In  this  case  I  am  called  upon  to 
pronounce  upon  the  disputed  claim  of  the  flag 
share  of  Sir  G.  Cockbum^  in  the  estimated  value  of 
slaves  taken  hyth^  Ferret  sloop  of  war,  which 
sailed  under  his  orders  to  England  from  St  Helena^ 
and  made  the  seizure  in  the  course  of  that  voyage. 
There  can  be  no  doubt  that  Sir  G.  Cockbum  would 
be  so  entitled,  if  this  was  prize  of  war,  and  not  a 
seizure ;  because  the  proclamation  for  distribution 
of  prizes  would  have  given  it  under  the  established 
construction  which  it  has  received.  By  that  con- 
struction the  flag  officer  is  entitled  to  the  benefit 
of  a  flag  share,  in  all  captures  made  during  the 
prosecution  of  a  voyage  which  he  had  directed, 
and  which,  at  the  time  of  the  capture,  contiiiaed 
without  having  been  superseded  by  any  other 
authority.  It  was  not  necessary,  for  the  support 
of  his  interest,  that  he  should  have  directed  either 
this  capture  br  any  other ;  for  in  intendment'  of 
law  be -was  concluded  to  be  directing  every  ^ling 
that  lawfully  took  place  in  the  prosecution  of  the 
voyage  he  had  so  directed.  It  was  not  necessary 
that  the  capture  should  have  been  made  within  the 
limits  of  any  particular  statkni  that  had  been 
Ass^ed  to  hiih ;  for  hi&«uthority  travelled  along 
'With  the  vessel  during  her  whole  voyage,  unless 
overruled  by  some  controlling  authority.  In 
prize,  therefore,  the  claim  would  have  been  indts*- 
putable  under  the  proclamation,  (for  the  autho- 
rised coMtrtictidn  of  the  preclamatioii  is' the  pro- 
'■'»'''[  >^  ^  clamation 
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clamation  itself^  whatever  be  ita  letter).  He  mUst  ii>et)bto»c» 
have  taken  his  flag  share.  The  question  now  isi 
whether  the  same  rule  applies  to  seizure  ?  This 
subject  may  have  rules  of  its  own ;  for  the  whole 
matter  in  both  depends  upon  the  judgment  and 
will  of  those  who  established  the  rules.  .  They 
may  direct  the  same  rules,  or  they  may  see  dif- 
ferences which  ought  to  introduce « variations,  or 
indeed  total  departures,  from  what  had  been  pre* 
scribed  upon  the  other  subject.  Looking  at  the 
subject  with  a.  private  eye,  one  hardly  discovers  in 
the  two  subjects  any  such  radical  difference  as 
ought  to  have  led  to  the  establishment  of  a  dif- 
ferent rule  respecting  them. .  If  one  great  founda- 
tion of  the  interest  so  given  in  prize,  is  that  it 
may  act  aa  a  stimulus  to  superior  officers^  to  send 
the  ships  under  their  command  to  places  where 
they  are  most  likely  to  make  captures^  the  same 
Btimulas  is  given  by  the  same  interest  assigned  to 
them  in  a  matter  of  seizure.  The  rale, 'if  it  exists 
in  both  cases,  has  much  outgrown  any  such  oon^ 
sideration;  for  it  is  to  be  applied  where  no  such 
prospect  is  held  out— where  the  voyage  was  deter- 
mined for  reasons  totally  independent  t£  any  such 
motives — imd  where  the  capture  <h:  the  seizure 
was  a  matter  oi  the  merest  and.  mest  unexpected 
casualty.  But  the  rule  is  founded  (so  far  as  it 
iQoks  to  motives  and  encouragement)  upon  general 
view^  of  policy  applicable  to  seizure  in  general, 
without  attending  to  the  disqualification  of  parti- 
cular '  cases,  where  those  circumstances  which 
constitute  the  general  policy  do  not  happen  to 
occur. 
The  partie^ai:>caae  was  a  seizure  of  slaves,;  coi>- 
.        ^  EE  4  demned 
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j^n^^a/^  (iemne^  under  the  Abolitioq  aoL    It  i»  well  known 

«f^iQi<ki8)iK  ^^^  *^^  *^  iastend  of  gjiving  the  slaves  to  the 

seizors;  gives  them  to  the  Crown;  the  Crown 
giving  the  captors  a  certain  atatad  value»  ocmbp 
monly  called  (perhaps  not  quite  oorrectly)  a 
bounty.  It  is  in  this  bounty  (which  represents  the 
,  (HPoperty  setaed)  that  the  flag  share  is  claimed.  It 
could  not  be  in  the  power  of  the  Couits  to  give 
this  share  claimed,  unless  speciically  given  by 
SMperior  authority.  It  could  not  be  borrowed 
from  mere  judicial  authority,  for  prize  and  se> 
ffqre  are  certainly  not  the  same  thing.  -It  must 
be  e^]Hre^ly  given,  or  it  cannot  be  taken ;  and  it 
must  be  taken  exactly  as  it  is  given,  for  it  is  all 
the  creature  of  ^ft,  which  the  Courts  have  no 
IMtbority  either  to  enlarge  or  to  contract 

47  o.  3.  e.  s6.       The  statute  enacts,  that  in  seitiures  of  4fi'i€an 

slaves,  sach  sams  shall  be  given  by  his  Majesty 
to  the  seiaors,  subject,  neverthelesfi^  to  such  dia* 
tribuMfiSi  as  his  Majesty  shiUl  ^ink  fit  to  wdet 
and  direct  by  any  order  in  council*  On  thb  l6th 
March  18Q8,  an  order  did  issue^  directing  that 
tbe  division  and  distribution  shall  be  in  tlM^  aaasa 
manner^  and  fer m,  Md  pr6qfM>rtion,  as  by  the  pco« 
damatioa  now  issued  and  in  force  is  directed  and 
appcwted.  The  proclamation  then  in  force  was 
that  of  tiie  11th  November  I8O7.  This  directs  the 
fleg  eighth  shall  be  paid  to  the  flag  officer  actually 
on  board,  direotk^g  or  assisting  in  the  capture,  i.  e^ 
who  is  on  board  his  own  ship,  and  gives  the  orders 
undw  which  the  capturing  ^ip  was  sailing  at  th^e 
time  of  the  capture.  These  are  the  public  axitho<^ 
rities  by  which  this  question  is  to  be  decided. 

Now  it  appears^  that  words  cimnot'be  mote 
'  stringent 
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stringent  and  definite  than  tlie  words  here  eiiiploy^ 
ed,  to  direct  aa  exact  confortmty  and  meMure  iA 
tiiese  aeiaures  to  the  interest  given  kiprim.  It 
nvE»t  be  the  dixdsum  and  tUsirihutha^  not  the  dis* 
trihution  only ;  but  all  paitks  entitled  to  divide 
in  the  one  case  shall  be  entitled  to  be  included  in 
the  division  in  the  other*  The  diviskxn  and  dis» 
tribution  are  to  be  not  only  in  the  same  pra^ 
portions^  but  in  the  Mme  mamier  and  in  the  some 
.form.  Surely  if  an  interpretation  excluded  any 
person,  who  would  be  entitled  under,  the  procla<< 
matien  for  prize,  it  would  be  no  longer  the  same 
divissan^r  the  same  proportions^  nor  in  the  sanM 
manner,  not  iur  the  same  form*  It  woidd  be  a 
wliolesale  departure  from  the  dear  letter  and  wi^ 
dent  intentiaa  that  are  to  gorem  the  transaction* 
Hi  the  coarse  directed  a|^aped  to  be  such,  that  a 
mueb  mom  convenieat  one  night  have  been  fui« 
ntshed,  thiaCoutit,  if  it  even  had  the  psesumption 
tO'  entertain  such  an  o^ioQ,  would  have  oo  wtho^ 
rity  whkrt:ever  to  act  upon  it^  li  saust  ceofonii  to 
the  rule  as  fbamed^  When  that  rale  ^ecliares  that 
tbe  division  and  distribution  shsU  be  oonformabk 
to  that  of  prize,  it  can  establish  ao  distinctive 
exclusion  of  any  individual  whom  that  rale.  iiN 
dudes« 

If  the  Court  saw  any  reaaeo,  acriri|i|;  either  from 
the  contents  of  the  order  off  council  itsell'^  or  {torn 
other  authentic  declarations  relating  to  the  same 
subject,  to  eonclude  that  there  ^waa  a  :substantial 
ijuestion  eaiafiiog  with  respect  to  tbe  admisaaoa 
of  tbe  flag:  offioerfa  interest^  the  Court  might  be 
tempted  to  give,  it  further  .consideration*  But  I 
tbat.aUiappertraaces^  both  of  the  order  itaelf^ 

and 
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Xh^^^ik^umkB.   and  of  other  solefnn  declaratidnB  proceeding  from 
ie^.iotii»i8i9^  ^^^  ^^^^  authority,  lead  to  a  contrary  conclusion^ 

I  cannot  but  think,  upon  viewing  the  words  of  thd 
order  itself;  that  if  any  such  exclusion  had  J>een 
meditated  in  the  minds  of  those  who  framed  the 
ord^r^  it  is  quite  impossible  but  that,  after  the 
words  which  have  been  used  in  a  manner  so  defi« 
nite  and  yet  so  comprehensive,  some  explicit  and 
determinate  words  of  limitation  and  exception 
should  have  been  added.  It  never  could  have 
been  left  on  a  footing,  so  .largely  and  at  the 
.  same  time  so  definitely  expressed,  without  some 
intimation  expressly  conveyed  of  an  intended 
exception,  if  any  such  exception  there  was.  The 
omission  so  made  proves  the  absence  of  any  such 
intention.  With  respect  to  other  authentic  docu- 
ments, if  this  had  appeared,  that  the  Crown  had  on 
similar  occasions,  applying  to  the  same  subject, 
excluded  the  flag  officer,  it  would  have  furnished 
a  &ir  ground  for  an  argument  of  analogy,  that  he 
was  not  to  intrude  himself  here,  in  interests  of 
seizure.  But  the  fact  is  directly  the  reverse; 
without  looking  further  into  the  statute  book  or 
orders  in  council,  here  in  this  very  act  on  petition 
are  two  orders  in  council  quoted,  in  which  the 
flag  officer's  interest  in  seizures  is  expressly  re- 
cognised ;  long  anterior  to  the  present  transaction, 
on  the  12th  of  October  17^4,  an  order  issued,  in 
which  the  interest  of  flag  officers  is  directly  recog^ 
nised  and  established ;  and  another,  subsequent  to 
this  capture,  dated  on  the  14th  of  October  1816, 
^  in  which  a  similar  attention  is  paid  to  the  interests 
of  that  officer.  It  is,  therefore,  not  to  be  asserted 
that  the  Crown  is  either  a  stranger  to  his  merits, 

or 
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or  un&vourably  disposed  towards  them  in  matters  'Rm  i>ow»cv; 
of  seizure,  and  that  he  is  to  be  excluded  wherever 
he  is  not  expressly  introduced.  He  is  here  intra- 
duced  by  a  direct  reference  to  an  authority  which 
expressly  designates  him,  and  no  ground  oi  exclu* 
sion  is  shewn.  I  shall  therefore  pronounce,  that 
Sir  George  Cockbum  is  entitled  to  a  distributive 
share  of  an  eighth  part  of  the  bounty  or  consider- 
ation money  given  for  the  slaves;  and  I  direct  the 
expences  on  both  sides  to  be  paid  out  of  this  money 
before  the  distribution  takes  place. 
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'     •  FRANCES  of  Lbith,  Syme. 

I 

^prff  1st.  id»  npHIS  ship  was  arrested  in  Nwember  1819,  in  a 
•The  Court  wfli         cause  of  Dossesslon,  civil  and  tnaritiiDe,  at  the 

not  interfere  to  /.  . 

giTepoMMiou  iDstance  of  Walter  Ferguson  Syme  of  Leitk,  and 
giMertoAp^  Anthony  Ferguson  otherwise  Syme  widow,  of  the 
JJ^^JU^same  place,  alleging  themselves  to  be  the  owners 
M  r^i^ered      of  three  fourth  parts  or  shares  thereof.    The  usual 

owner  is  sniiiecC  .       '  •v     •  - 

to  doyu.  defaults  having  been  granted,  the  Judge,  on  the 

7th  of  December^  decreed  possession  of  the  ship  to 
them,  as  having  the  majority  of  interests ;  and 
on  the  same  day,  at  their  petition^  also  decreed  a 
monition  against  John  Pirie  of  London^  merchant, 
to  deliver  up  the  ship's  register.  On  the  22d  of 
February  1820>  Mr.  Pirie  brought  in  the  certi- 
ficate of  registry,  but  objected  to  its  being  deli- 
vered out  to  the  parties.  An  act  on  petition  was 
entered  into,  supported  by  affidavits  and  docu- 
ments, the  substance  of  which  is  stated  in  the 
judgment  of  the  Court 

JUDOMEKf. 

Sir  JfT.  5irotf.  —  This  cause  commenced  by  a 
warrant  taken  out  at  the  instance  of  the  two 
Syme^B,  mother  and  son,  as  owners  of  three 
fourths  of  this  ship,  in  a  cause  of  possession, 
cMl  and  maritime  ;  and  it  has  been  argued, 
that  this  must  have  been  done  in  ill'  faith,  for 
the  purpoite  of  coftc^alirig  th6 '  I'eal  nature  of 

the 
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the  suit  from  the  party  agaiast  whom  it  was  ^thtJ*Aiwii> 
brought^  and  likewise  from  the  Court  itself,  4^1^^%^ 
which,  it  is  said,  would  not  haye  entertained  it  if 
brought  in  a  direct  form.  It  is  asserted  to  have 
had  the  effect  of  blinding  the  adverse  party,  who 
knew  nothing  of  the  existence  of*  tbis  suit  till  a 
considerable  time  afler  its  institution,  when  its 
real  nature  was  disclosed  in  its  progress  by  a  pei^ 
Bonal  notice.    It  does  not  i^pear  to  me  that  this  .  , 

charge  of  fraiid  is  Well  founded,  —  for  though  the 
suit  certainly  takes  its  rise,  as  a  suit  of  possession  in 
a  case  where  theparty  seeking  possession  was  already 
in  possession  as  actual  master,  yet  the  real  object 
of  it  was  sufficiently  proclaimed  by  the  affidavit 
on  which  the  warrant  issued,  which  describes  the 
party  as  master  in  possession,  demanding  only  the 
restitution  of  the  register.  Neither  do  I  see  why  the  ^ 
object  might  not  have  been  more  directly  sought^ 
by  an  original  proceeding  of  a  monition,  to  obtain, 
the  certificate  of  registry.  It  is  very  true,  that  the 
late  statutes  do  empower  justices  of  the  peace  to  28  g.s.  e.s4. 
compel  the  delivery  of  such  an  instrument,  only 
in  cases  differing  from  the  present.  But  these 
statutes  have  nothing  to  do  with  the  Admiralty 
jurisdiction  upon  these  mattenu  If  the  Admiralty 
had  no  jurisdiction  but  what  it  derives  from  these 
statutes,  it  has  no  jurisdiction  at  all  uponisuch 
subjects ;  for  they  do  not  at  all  refer  to  the  juris- 
diction of  diat  Court -^.they  n^erely  give.ii^w 
powets  in  particular  cases  fx>  justices  of  ;peace» 
The  jurisdiction  of  the  Admiralty  (if  it  exists)  ia 
of  an  older  date^  and  of  larger  extent . .  We  know  . 
t^at  it  .i».  not  Kucommon  for  parties^  after  appUr ; 
oftion^  to<  .tin^  J4]at;|«Bs  wpiltiaut  Bff&cX,  to .  rermt  tp , 

this 
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lUF^AMy.  No.  I ,  annexed  td  M)f.  Ptrfe's  affidavit,  which  ex- 

j^  itt,  1880.  ^''^*'  ^*  *  letter  addressed  to  him   by  BeU  and 

Swordy  that  a  cousin  of  theirs^  a  Mr.  John  Bonar^ 
wafl[  the  owner  of  half  their  share  in  this  ship. 
It  has  been  said,  that  this  may  be  and  is  all 
very  ii1correct»  but  that  it  has  nothing  to  do  with 
the  present  conflict  between  the  parties.  That 
is  not  exactly  the  view  of  the  case  which  I  think 
I  am  bound  to  take ;  because  if  the  course  of  the 
transaction,  respecting,  this  register,  has  been  so 
incorrect  as  to  affect  its  validity,  or  to  rebder  it  at 
all  questionable,  it  is  a  consideration  which  ought 
to  affect  the  discretion  of  the  Court  in  disposing  of 
it*  The  Court  is  called  upon  to  act  upon  a  regis* 
ter ;  and  if  the  history  of  that  register  discloses 
facts  that  may  vitiate  it  in  that  chaitcter^  the 
Court  would  certainly  decline  all  interference 
in  favour  of  a  man,  whose  title  to  be  (^onsider^d 
as  a  registered  owner  is  subject  to  doubt  It  is 
only  in  clear  cases  that  the  Court  would  inter- 
fere-^p- where  the  instrument  itself,  as  well  as 
the  proportional  shares  of  the  parties,  are  free  from 
objections  \  but  if  both  are  subject  to  objections, 
the  Court  would  not  lend  its  authority,  where  it 
may  all  be  employed  upon  matters  so  involved  in 
error,  as  to  approach  to  the  nature  of  absolute 
nullities. 

The  ship,  however  owned,  is  employed  fdr  some 
time  under  the  management  of  this  Mr.  W.Ferguson 
Syrofif  and  it  cannot  be  denied,  that  it  appears 
from  the  letters  exhibited,  that  his  management 
was  not  to  the  satisfaction  of  his  partners.  I  do 
not  enter  into  the  matter  or  justice  of  their  com- 
plaints^ which  are  expressed  with  sufficient  force 

in 
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in  various  portioqp  of  tftar  cprr^ppndence,  aoid  T»»  fwm. 
arc  at  If ngth  ripened  intg  ^  det^rpiination  to  with.  ^^^,^; 
draw  themiielvea  frQpi  the  connection  with  him. 
But  they  propose  to  Act  upQQ  ^  joint  understaqd*" 
ing»  th^t  they,  Mft  JP^m  QU  one  ^ide  anc[  ]Vf essr^. 
Bell  and  Stim*4  pn  the  othftp,  wherever  they  were, 
ware  to  withdraw  in  eonjunction^  not  separately  -^ 
tiecsauae.  tAof  must  give  the  majority  of  interests  to 
fAr.F0rgu$(mSym€,Qt  his  mother,  whorp  I  mijst  copr 
fiider,  on  all  reaso^ahla  presmnptions^  as  identified 
>rith  himself  in  the  whole  of  this  business.  Jt 
fiufBciently  appears,  that  Mr^  Ferguson  Syme  yras 
desirous  ^  obtaining  one  of  th§  two  fourths  put- 
ptonding,  a9  belonging  to  Mr.  Pirh  and  to 
MVf  Camph^U^  in  order  tp  obtain  that  majority.  But 
they  had  otherwise  detern^ioedf  ITiey  had  stipu- 
lated with  each  other  not  to  seU  separately/ but  jf 
that  €M:he  eonaented  to  sell,  the  pther,  if  consentient^ 
-flhould.  be  entitled  to  the  benefit  of  a  similar  en- 
^gement,  if  he  i^hose  to  acci^t  it ;  the  shares 
being  {>erfe€itly  equal,  and  in  all  respects  entitled, 
if  tran^red,  tp  the  same  estimation  pf  value. 

It  dearly  t^f^n^  that  Mr.  Fer^p^m  Syme  was 
.  v!^  much  disposed  tp  buy  one  of  these  one  /ourtfa 
shares,  without  buying  the  other.  Such  proposal 
appears  to  have  been  made  by  his  agent,  without 
disguise  and  without  effect.  The  parties  consi- 
dered ihemsdlves  as  bpund^  by  an  honourable  en- 
gagemei^f  not  to  accede  to  it.  The  way  of  carry- 
ing this  engagement  into  effect  appears  to  be  by 
a  proposal,  on  the  part  of  Messrs.  BeU  and  Sword, 
ttq  sell  th^  x)ne.  fourth  on  certain  terms ;  but  on 
the  express  condition,  that  a  proposal  to  purichase 
OIL  tixe  same  tefHVSi  made  on  the  part  of  the 
,     voiL.  II.  F  p  Syme's 
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TheF»Aifci«.  Syme\  should  be  offered  to  Mr.  Pirie.  A 
April  irt,  1820.  proposal  was  made  to  Pirie^  but  was  not  ac- 
ceded to  by  him ;  and  it  is  no  trivial  part  of 
the  present  question,  whether  the  proposal  so 
modified,  was  really  and  substantialbf  the  same 
which  BeU  and  Sword  had  accepted.  For 
if  not,  then  no  question  that  the  acceptance 
by  Messrs.  Bell  and  Sword  was  absolute.  JSfyme 
had  done  ail  that  was  required.  Mr.  Pirie  had 
been  left  to  his  own  liberty  ;  if  he  chose  to 
reject  the  same  proposal  which  they  Iiad  acc^ted^ 
it  left  them  at  liberty  to  close  their  bargain,  and 
Mr.  Syme  empowered  to  enforce  it  against 
them,  if  he  thought  fit<  Messrs*  BeU  and  Swordf 
or  I  should  more  truly  say,  lAr.  Campbell^  agent 
for  Bell  and  Sword,  executes  a  bill  of  sale  (peiijaps 
a  little,  improvidently,)  upon  the  perfect  under- 
standing that  the  same  proposal  which  he  had 
accepted  on  the  behalf  of  bis  parties  would  be 
made  and  accepted  by  Mr.  Pirie..  This  act  of 
Campbell  was  ratified  by  the  transmission  of  bills 
to  the  value  required,  and  which  have  been  since 
paid,  according  to  value,  to  BeU. find  JBwordj  fiMr 
in  possession  of  the  money,  bat  wiUing  to  sestQiti 
it  upop  any  thing  that  can  be  c<mfiidered  as  a 
rescinding  of  the  cpntract.  The  question  remafijfi, 
whether  the  proposal  rejected  by  Mr.  Pirie  was 
the  same  which  the  other  parties  (meaning  to  act 
in  coi^unction  with  Mr.  Pirie)  had  (perhaps  rather 
hastily)  aix^epte;d« 

The  proposal  offered  to  BeU  and  Sword  by  S^pn^ 
was  the  purchase  of  the  one  fourth  upon  ltK)A  lesa 
than  the  original  costs.  Nothing  is  said  here  about 
outstanding  debts  due^  from  .the  ship  and.  the  ma. 

nager. 
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tiager^Mr.  FergusonSyme.  How  am  I  to  understand   TbeFaAxc«». 

this  ?    Certainly  when  the  matter  is  proposed  to  j^^  j^  ^^^o. 

Mr.  Pirie  he  accepts  the  proposition,  upon  the 

express  condition  only,  that  he  should  not  stand 

liable  for  the  outstanding  debts  of  the  ship.  Is  this 

acceptance  of  his,  so  limited,  the  same  acceptance 

as  that  of  Messrs.  Bell  and  Sword?    If  not,  he  left 

the  other  parties  at  entire  liberty,  and  his  refusal 

did  not  prevent  them  from  making  their  bargain 

fully  effectual ;  for  they  had  stipulated  only  for  his 

having  the  same  bargain  offered  to  his  acceptance, 

0x\d  if  he  added  new  and  important  conditions,  it 

iv^as  not  the  same.     He  must  be  understood  to 

have  rejected  that  proposal,  which  they  had  been 

content  to  accept. 

Now  upon  this  question  of  fact,  and  the  under- 
standing of  the  parties  about  it,  I  find  great  diffi- 
culty in  ascertaining  the  truth  from  the. evidence 
that  is  offered,  which  consists  principally^  almost 
entirely,  in  correspondence.  I  have  already  ob- 
served, that  in  the  contract  accepted  by  Bell  and 
Swordf  nothing  at  all  is  expressed  about  an  indem- 
nity  from  the  outstanding  debts,  though  natural 
ttiat  it  should.  Was  it,  however,  so  understood  ? 
If  it  was  a  part  of  the  contract  left  to  the  mere  ' 
understanding  of  the  parties,  it  was  a  part  very 
unfit  to  be  so  left.  How  stands  it  upon  the  evi- 
dence ?  In  one  letter  it  seems  that  they  agreed  to 
pay  their  share  of  the  outstanding  debts.-^In  the 
letter.  No.  7»  annexed  to  the  affidavit  of  Mrs.  Syme^ 
BeU  says,  "  I  hereby  bind  and  oblige  myself  to 
"  repay  you  whatever  sum,  upon  an  investiga- 
^^  tion  of  the  accounts,  it  may  be  found  that  you 
**  have  overpaid ;  and  I  hereby  agree  to  leave  the 

F  F  2  '*  adjustment 
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thepEAircM.   «  adjustment  of  them  to  Mr.  WiUiam  Smithy  aft 

•'  sole  arbiter,  and  this  in  reference  to  our  agreci- 
*<  ment  for  the  sale  of  the  said  share/*  Again, 
in  Various  passages,  they  represent  Mr.  Pirie  as 
having  introduced  this  indemnity  as  an  entire 
variation  from  their  contract.  In  the  letter,  No.  5, 
annexed  to  Pirfe*s  affidavit,  they  write,  **  We  feat 
'*  they  mean  to  take  advantage  of  you  not  hiving 
^  accepted  direct  to  the  offer."  So  in  the  letter. 
No.  5,  annexed  to  the  same  aflSdavit,  **  We  ex- 
pressed our  fear,  however,  to  you,  that  you  had 
not  accepted  the  oflfer  exactly  in  the  terms  of 
it.'*  Again,  in  the  letter.  No.  8,  they  say,  •*  TTie 
*^  unfortunate  part  of  the  business  was,  your  not 
"  at  once  accepting  the  offer  as  made.*'  In  all 
these  letters  there  is  a  direct  admission,  that  they 
had  not  insisted  on  such  an  engagement;  yet 
there  are  passages  that  have  a  contrary  aspect.  In 
the  letter  from  Bell  and  Sword  to  Smithy  who  was 
the  ^ent  for  Symey  a  copy  of  which  letter  was 
sent  to  Piriey  inclosed  in  that  which  is  marked 
No.  6,  they  say,  **  Of  course  you  will  give  ihdem- 
*•  nification  against  iship's  debts  \vhich  we  wrote 
^*  you  for  -^  say  letter  of  relief  from  all  dfebts  due 
**  on  the  ship;  and  unless  we  receive  this,  in  fact 
^«  you  would  be  getting  the  shares  for  nothing.'' 
Again,  at  the  close  of  the  letter,  No.  8,  addressed 
to  Tiri€y  they  say,  *'*  We  have  troubled  you  irt 
"  this  length,  to  put  you  on  your  guard  against 
**  accepting  any  other  offer,  that  does  not  for  its 
"  basis  warrant  you  free  of  all  the  outslandii^ 
*^  debts,  which  we  suppose  will  be  near  SOO?." 
From  all  these  expressions  one  would  be  led  to 
suppose  that  they  must  have  looked  to  the  same 

sort 
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sort  of  protection  for  (hefflselves.  The  shares  were  ^^  T^^99»^ 
equal  {  the  purchase  money  would  be  the  same  i  ^^  i^  i^^, 
and  of  course  it  must  be  supposed  that  they  had 
provided  some  way  or  other  for  the  like  indem- 
nity to  themselveii.  There  is  ap  inconsistency  in 
th^  letters  whiqh  J  aqti  not  quite  ^ble  to  clear 
away. 

The  offer  is  made  to  Firie  ;  he  expressly  insists 
upon  an  indemnity.  The  offer  is  retracted;  but 
then^  strange  to  tell^  not  upon  the  ground  of  that 
demaiul  9t  all»  as  far  aa  appears,  but  on  the 
ground  of  circumstances  that  hafl  occurredf  which 
had  qhanged  the  mother's  mind.  The  letter  of 
Smithy  the  agent  of  Mrs.  St/me^  to  Bell  and  Swordf 
is  in  th^se  terms :  *^  With  reference  to  my  letter 

of  the  4th  instant^  I  am  instructed  by  Mrs.  Si/me 

to  say,  that  circumstances  have  occurred 
^^  which  have  induced  her  to  decline  purchasing 
5*  Mr.  P friers  fourth  share  of  the  Frances  at  the 
^*  sum  mentioned.''  It  was  hardly  possible  that  the 
thk^g  should  have  been  so  expressed,  if  the  offer 
had  been  retracted  on  the  mere  demand  of  indem- 
nity. It  n^ust  have  been  said  at  once^  ^^  We 
made  the  offer,  but  Mr.  Firie  has  rejected  it  as 
proffered  j  therefore  we  are  free."  It  is  impos- 
sible that  they  should  have  wrapped  it  up  in  a 
.reference  to  mere  unexplained  circumstances. 

A  letter  of  J^eU  apd  Sworfi  immediately  follows, 
which  I  iind  great  difficulty  in  understanding. 
In  this  letter,  which  is  dated  Noverpber  8th,  and 
addressed  to  SmitJi,  they  thus  express  themselves ; 
*'  .We  have  .yours  of  tlie  6th  instant,  which  sur- 
^.<  prises  us  not  a  little  j  the  sum  mentioned  was 
^<  lOOL  less  than  Mr.  Firie  had  paid^  and  con- 

F  F  S  **  sequently 
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TheFRAKos.   <«  sequently    agreeably  to   the    offer    made    by- 

**  Mrs.  Syme ;  but  that  Mrs.  Syme  may  have  no- 
opportunity  of  taking  advantage  of  Mr.  Ptrie^^- 
non-acceptance  of  her  offer,  we  hereby  for  him 
<*  accept  of  her  ofler  to  him  of  the  fourth  share  of 
*'  the  Frances,  in  terms  thereof/*  What  autho* 
rity  they  had  for  this  I  am  at  a  loss  to  know,  nor 
can  I  suggest  any  reasonable  explanation  of  the 
contents  of  this  letter. 

In  this  course  of  involved  transactions  and 
details  I  find  it  very  difficult  to  pronounce  upon 
the  interests  of  the  parties;  and  amongst  other 
interests,  that  of  Syme  on  the  purchase  of  BeU 
and  SworcTs  share,  which,  if  substantiated,  would 
give  him  the  right  to  the  certificate  of  registry. 
Here  is  the  money  actually  paid,  though  the 
parties  profess  themselves  ready  to  return  it; 
here  is  an  order  for  sale  of  a  part  cf  this  vessel, 
but  executed-  by  a  person  who  has  not  a  par- 
ticle of  interest  in  the  vessel ;  here  is  a  con- 
tract of  sale,  the  efficacy  of  which  was  to  depend 
upon  the  efficacy  of  a  sale  to  be  subsequently 
offered  to  another  party,  which  has  not  taken 
effect,  but  which  it  is  averred  the  party  has  a 
legal  power  to  enforce,  according  to  the  law  of 
that  part  of  the  kingdom  to  which  the  vessel 
belongs.  Is  this  a  case  then  so  clear  in  its  circum- 
stances as  to  authorize  the  Court  to  proceed  to 
the  strong  measure  of  changing  the  possession  of 
what  is  called  the  register?  I  confess  I  thbok 
that  not  only  the  confused  state  of  the  private 
interests  here,  but  likewise  important  questions  of 
public  policy,  forbid  me  so  to  consider  it.  Cases 
have  been   quoted   of  decisions  on  various  in- 

terests— 
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terests-— legal  interests,  equitable  interests,  in--  TheF*Airq».- 

choate.  interests,  and  vested  interests  under  the^T^^^^' 

navigation  laws.    I  am  not  prepared,  by  the  only 

evidence  offered,  (that  of  these  letters,)  to  say  to 

which  class  of  interests  the  a3serted  interests  here 

are   to  be  referred,  or  what  their  actui^  state 

legally  is.  .  It  is  certain,  that  the  later  decisions 

of  the  CkMirts,  attending  to  the  necessities  of  com* 

merce,  have  mollified  the  rigour  of  some  construe- 

taons  of  this  class  of  statutes  that  were  adopted  in 

the  earlier  cases,  and  amongst  others,  particularly 


in  that  leading  case  of  Moss  and  Chamock. :  But   2  East,  399. 
I  am  not  aware  that  any  decision  has  recognised 
the  validity  of  a  trans&r  to  a  mere  agent  or  trus* 
tee,  the  name  of  the  real  owner  of  the  part  so  trans* 
ferred  being  entirely  concealed.   The  general  rule 
X  take  to  be,  that  the  raster  and  certificate  are 
conclusive  evidence  of  want  of  title  against  those 
not  named  therein;    what  the  practice  of  the 
custom-houses,  upon  tfae  point  is,  I  have  endea«- 
voure4>  but  without  success,  to  laarn  from .  the 
custom^hofises  both  di  England  and  Scotland.    It 
ms^y  be,  for.  aaoy  thing  that  I  know  to  the  con* 
trary,  that  the  necessities  of  commerce  may  have 
induced  a  practical  relaxation  even  to  that  extent 
But,  under  an  ignorance  of  any  such  existing 
practice,  and  looking  to  tb^  literal  tenor,  and 
likewise  the  fundamental  policy  of.  these  statufa^s^ 
I  cannot  presume  it.    ^Neitlier  can  I,  upon  the 
jarring  representations  given  in  these  letters,  take 
upon  me  to  pronounce  what  sort  of  interests  these 
involved  transactions  have  given  to  the  respective 
parties.     That  must  be  the  snlyect  of  a  more 
direct  and  stringent  inquiry,  applied  to  a  formal 

F  F  4  investigation 
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^^]^*f^  investigation  by  a  proper  court,  and  ought  not^ 

4fiHti^\B9tk  ^^^  cannot  be  decided  faer^  upon  a  tnen^  bye 

question  of  the  possession  of  the  register* 

What  I  shall  do,  therefor^  in  this  case,  will  be 
to  restore  matters  to  the  footing  on  which  they 
were  placed  before  the  institution  of  this  suit,  by 
restoring  the  register  to  th6  ht^ttds  that  then  held 
it  The  parties  hiust  Resort  elMWhe»«f  for  th^ 
investigation  of  their  titles*  But  I  shtill  not  dis*- 
miss  this  Cause  at  present ;  for  I  shall  reserve  tiie 
consideration  of  costs  till  the  real  justice  of  the 
case  is  determined  by  the  competent  jurisdiction, 
or  till  the  parties  themselves  have  come  to  some 
dear  adjustment  upon  the  subject  of  theur  litigated 
claims. 


HIGH  COURT  OP  ADMIBALTT.  4S3 


WATERLOO,  BiBGH. 

rpHIS  was  a  cause  instituted  on  behalf  of  WilUam    -^^^ 

MqffiU  esquire,  the  owner,  WiUmn  Adamson  The  emi  indk 
the  commander,  and  the  rest  of  the  officers  and  ^^pT" 
crew  of  the  East  India  ship  Witwhelsea,  against  ^^  ^JS^' 
the  ship  Waterloo  and  her  cargo,  for  services  reiw  toaihipiiitfaeir 
der^EMl  to  the  Waterloo  and  her  cargo,  when  in  a  ^^'^^^l^* 
situation  of  distress  in  the  Indian  aeas^    An  ap-  ^q!|^^^^ 
pearance  was  given  for  *^  The  United  Company 
of  Merchants  trading  to  the  East  IndieSy^  as  the 
owners  of  thg^WgfertooJ^nd  the  principal  part  of 
her  cargo ;  and  it  was  ccmt^aded  on  their  behalf^ 
that  by  the  terms  of  the  chartei^Nurty,  and  of  the 
instructions  under  which  the  ships  sailed,  no  sal- 
vage could  be  demanded  for  services  rendered  by 
one  of  these  ships  to  the  other,  and  that  the  East 
India  C!ooapany  were,  by  usage  and  practice,  ex- 
empt from  the  liability  to  pay  salvage. 

JUDOICENT. 

Sir  W.  Scott.  «^  This  is  a  demand  of  salvage 
made  by  the  owner,  ofifcers,  and  crew  <^  the  ship 
WmckelseOf  which  was  <diartered  to  the  East  India 
Company^  for  services  rendered  to  the  shq>  Watar^ 
loo  and  her  cargo.  The  suit  commenced  by  an 
arrest  of  the  ship,  the  cargo  having  been  previ- 
ously delivered.  The  ship  and  cargo  are  <^  great 
value,  Q75,000l.f  and  the  East  India  Company 

have 
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TbeWAwi«)o.  have  appeared  as  the  principal  owners  of  both. 
j^^^^  They  do  not  deny  that  services  have  been  per- 
1890.  '  formed,  which,  in  other  cases,  would  be  clearly 
and  justly  deemed  salvage  services,  and  entitled  to 
remuneration  as  such.  This  being  admitted,  it  is  ^ 
unnecessary  in  the  present  discussion  to  enter  into 
any  particular  description  of  them ;  for  the  present 
discussion  is  altogether,  independent  of  their  par- 
ticular extent;  the  question  turns  upon  a  more 
general  right,  asserted  on  the  part  of  the  East  India 
Company,  of  an  entire  exemption  from  the  pay^ 
ment  of  salvage. 
'  It  would  have  been  convenient  if  this  claim  of 
'"' . ;  exemption  had  been  more  accurately  defined ^  both 
in  the  act  on  petition  and  in  the  argument  It  has 
been  alleged  and  contended,  that  cases  of  salvage 
arise  only  where  the  ships  bdong  to  dlfierent  per- 
sons, but  that  here  they  belong  to  the  same  persons ; 
and  if  that  were' the  fact,  the  absurdity  •  would 
follow  of  the  same  person  paying  to  hfmseif*  But 
the  fact  is  directly  the  reverse,  for  the  ship  saved 
belongs  to  the  East  India  Company,  Md  die' ship 
which  performed  the  service  to  other  individuals, 
who  let  her  upon  freight  to  the  Company,  and 
under  a  particular  charter,  but  which  chattefr,  of 
course,  leaves  the  property  in  the  vesael  exactly 
where  it  found  it,  and  in  all  respects,  where  the  en- 
gagements of  the  charterparty  do  not  apply,  *  as 
independent  a  property  as  that  in  any  other  vessel 
whatever.  The  commander,  officers,  and  crew, 
are  all  appointed  by  the  owner }  they  cannot  be 
transferred  to  a  Company's  ship  at  the  pleasure  of 
the  Company,  as  the  King's  officers  and  crew  are, 
at  the  pleasure  of  the  crown,  to  another  of  his 
'*'-  Majesty's 


HIGH  COURT  OF  ADMIRALTY.  435 

Majesty's  ships  4  it  is  merely  by  the  voluntary  act  ^nieWAai»Lo«^ 
^  or  contract  of  the  owner  that  the  voyage  is  under*     j^tm27ih, 
taken,  for  the  Company  had  no  other  right  so  to       ^^^ 
employ  her.    All  argument,  therefore,  that  is  built 
upon  identitjr  of  interest  totally  fails.      Again,  it 
has  been  alleged  that  the  Company  is  not  subject 
to  salvage  in  the  case  of  ships  generally  employed 
in  their  8^*?ice ;  but  the  argument  has  turned  out 
very  short  of  that  extent,  being  confined  to  ships 
associated  -  together,  and  sailing  under  particular 
instructions  for  mutual  aid  and  protection.  .  How 
far  does  usage  extend  upon  this  point  ?    Is  it  uni- 
versal, or  is  it  restricted  to  the  latter  case  ?    Cer« 
tainly,  where  an  exemption,  is  claimed  from  a  sub- 
mission to  a  general  rule,  the  exemption  ought 
to  be  so  set  forth  as  to  be  intelligible  in  its  extent. 
An  indefinite  claim  of  exemption  is  rank.    It  is 
not  enough  to  say,  that  the  immediate  claim  comes 
within  the  smallest  extent    The  Court  must  know^, 
what  it  is  you  claim ;  for  the  claim,  when  stated^ 
exactly  as  it  is,  may  destroy  itself  in  totOy  andi 
appear  to  bave  no.  ratipnal  foundation,  whatever^ 
To  what  is  it  that  your  written  documents  af  e  con-, 
tended  to  apply  ?  to  what  your  usage  ?,  for  upon  . 
these  two  foundations  thexlaim  of  exe^mption  rests,  ] 
and  the  Cburt  ought  to  be  precisely  inibpned  what/ 
is  the  extent  you  as^gn  to  each  of  them«     ,         .  ' 
This  information  is^cufiarly^pecessary  in  a  case 
where  the  exemption  is  claimed  from  a  nghtoth/eru 
wise  universally  allowed,  and  highly  favoured  in 
law,  for  the  protection  of  those  who  are  subjected 
to  it ;  for  it  ia  for  their  benefit  that  it  exists  und^r 
that  fiivour  of  the  law.    It  is .  what  the  law  oalis 
jus  liquidissiittum,  the  clearest  general  right  that 

they 
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tteWAToiM  they  who  have  saved  liveg  and  property  at  sea 

j^^jj^     should  be  rewarded  for  such  salutary  exertions } 

18S0.        and  those  who  say  that  they  are  not  bound  to 

reward,  ought  to  prove  their  exemption  ^in  very 

'  definite  terms^  and,  by  ailments  of  irresistible 

cogency. 

'^  J.  The  two  grounds  of  exemption  which  have 
been  relied  upon  are*  firsts  written  documenU,  viz. 
the  charterparty  and  instructions ;  and  secondly^ 
the  usage^  which  has  been  described  in  the  argUr 

' '  ment  as  genially  understood  by  all  parties. 

I  have  searched  the  documentary  eyideoce  \^ith 
great  attention,  but  have  not  been  able  to  dis* 
cover  that  salvage  is  in  any  way  provided  &r  or 
even  named  in  those  instruments^  and  I  confess 
that  I  think  the  claim  of  being  dischaiged  from  a 
HiaBility  to  salvage  is  one  which  a  Court  woul^  ' 
-  not  be  justified  in  admitting  unless  the  discharge 
appeared  in  express  terms,  and  in  a  contract  thatt 
by  the  use  of  clear  and  exj^icit  language^  3hould 
remove  all  doubt  rejecting  the  xx)mmpii  uoder- 

»  standing  of  both  parties*  A  clear  and  general 
right  oi^ht  not  to  be  ousted  by  ^estiooable  le^jc- 
pressions  and  violent  constructions.  In  fcheae 
instruments,  which  are  framed  with  minute  i4;tea- 
tson  to  a  great  many  subjects  thajt  axe  liA:ely  to 
occur,  provision  is  made  respecting  ireight»  aver- 
ages o£  diflfevent  kinds^  demurcagesi  employment 
in  warfare,  and  several  other  fMesible  occunrencos. 
Salvage  performed  to  .others  is  certainly  no  where 
included  in  any  of  these  provisiaos,  .sAd  it  is  apt 
distinctly  mentioned  by  itself;  nor  »  it  iwiiithin 
the  competency  of  the  Court  to  indlud^  it  in  any 
of  th«m  by  any  fair  interpretation,  and  still  less 

/  II  can 


mOH  COURT  OF  ADMIRALTY.  497 

can  it  insert  it  as  a  substantive  part  of  the  agree*  iteWAMEw*. 
men t    Some  observations  have  been  made  upon     j^^  ^^ 


the  propriety  and  impropriety  of  inserting  some  i^^* 
such  covenant  in  the  fbttire  charterparties  of  the 
Company.  Upon  such  topics  I  have  no  observa- 
tion of  by  own  to  oSet ;  they  belong  to  those  by 
whom  the  general  interests  of  that  greiU;  establish* 
ment  are  conducted.  The  only  remark  I  shall 
venture  to  make  is  the  very  obvious  one,  that  it 
is  highly  expedient  that  there  shouM  be  a  dear 
understanding  of  the  contract  upon  this  matter 
amongst  all  parties. 

It  has  been  said,  however^  that  there  is  an  acknow-  J^  '*  ■ 
ledged  understanding  to  this  e£bct,and  that  this  uo-  ^ 

derstanding  is  sdffidently  proved  bytheusage  as  weU 
as  by  the  instructions.  As  to  the  instructions,  they 
appear  to  be  very  limited  in  their  application ;  in 
the  first  plftee,  tiiey  apply  to  associated  ships  only, 
and  do  liot  extend  to  other  ships  HvUcb  are 
merely  employed  by  the  Company ;  but  if  they 
did,  they  extei3id  no  further  than  to  enjoin  the 
duty  of  assisting  other  ships  belonging  to  t^  Com- 
pany^ but  th«y  do  not  express  that  this  duty^ 
which  it  is  v^  proper  to  enjoin,  shall  receive 
iM  reHftunerationi  i^lttttevef  be  the  active  rxrnnt^ 
whatever  be  the  suffering  incurred  in  perlbrming 
it.  It  is  the  duty  of  all  ships  to  give  succour  to 
others  in  distress ;  nome  but  a  freebooter  would 
withhold  it ;  but  that  does  not  discharge  froin ' 
liability  to  payment  where  assiAance  is  substan- 
tiaUy  given.  The  Company  might  possibly  iustain 
their  daim  of  exemption  in  cas^  of  slight  aervioes 
rendered  by  ships  in  their  employ ;  but  it  is  quite 
another  thing'  to  sustain  a  sweeping  daam  of  ex- 
emption 
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TiieWiMttteo.  emptioQ  in  all  cases  whatever.    But  the  usage  is 
"sTthT*  ^^^  ^  prove  the  existence  of  the  understanding, 
issa        I  have  already  noticed  that  the  usage  is  not  de- 
scribed in  any  proper  limitation  of  its  extent.    It 
cannot  be  said  to  apply  universally  to  all  otheir 
ships,  fbr  if  so,  an  East  India  ship  could  never 
entitle    itself  to    a  salvage,    which  can  hardly 
be  admitted ;  and  if  their  ships  could  be  salvors 
against  others,  surely  upon  a  common  principle  of 
mutuality   other  ships    may   be    salvors   against 
them.    But  if  the  nonpayment  of  salvage  is  to  be 
restricted  to  ships  in  their  employ,  that  restriction 
must  be  introduced  by  contract  expressed  or  under- 
stood, for  otherwise  a  Company's  own  ship  would 
be  entitled '  against  the  ships   in  their  employ, 
and  the   ships   in  their  employ  would  not  be 
entitled  against  them  reciprocally.     In  this  par- 
ticular case  the  facts  might  have  been  inverted^ 
and  the  Company's  ship'  have  been  the  salvor 
of  the  other.     But  it  is  said/  that  the  Agree- 
ment has  been  so  generally  acted  upon,  that  sal- 
vage has  in  no  case  been  paid.     How  many  cases 
may  have  occurred  in  which  it  was  really  doe^ 
and  in  which,  being  due,  it  was  not  paid  or  settled 
'  in  some  way  of  remuneration  or  other  ~-  how  £ur 
the  persons  who  let  out  their  ships  may  have 
looked  to  other  and  larger  interests  to  be  expected 
from  *  the  patronage  of  that  great  body,  in  ewe 
they  did  not  push  their  demand  to  the  extent 
of   litigation  —  I  have    no  means  of  knowing. 
These  are  all  considerations  that*  leave  the  ex* 
istence  and  e£fect  of  this  universal  m^gitive  usage 
in  a  state  of  infirmity.    Bat  here  is  a  gentle- 
man^  the  contractor,  who  Mmmi  most  positively 

that 
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that  he  had  no  such  understanding  of  the  con-  TheWAaawio. 
tract,  and  that  after  forty  years  connection  with  j^^^y^^^ 
the  employment,  he  never  heard  any  thing  of  such  ^^^ 
an  understanding.  This  goes  a  long  way  to  affect 
the  usage  in  all  views  of  it  It  cannot  be  supposed 
that  he  was  ignorant  of  that  which  all  other  per*- 
sons,  placed  under  the  same  circumstances  as  him- 
self, fully  understood.  He  could  not  have  been 
for  forty  years  an  inattentive  observer  of  similar 
contracts  made  by  other  persons  employed  in  the 
same  manner  as  himself.  It  could  be  no  secret  or 
novelty  to  him*  If  it  was  so  universally  understood 
by  others.  I  cannot  but  think  it  a  material  defect 
on  the  part  of  the  Company,  that  they  have  pro* 
duced  no  such  persons  to  prove  their  understanding 
of  the  matter.  It  would  have  gone  a  great  way, 
indeed,  to  establish  their  interpretation  of  these 
instructions,  if  other  contractors  had  come  forward, 
and  •said  that  such  had  been  always  /Aeir  interpreta- 
tion of  it  T^' would  have  proved  the  witness  an 
uninformed  man,  who  had  been  careless  in  his  in- 
quiries, and  whQ  might  perhaps  be  bound  by  the 
common  understanding  of  the  contract,  though  he 
himself  had  not  so  understood  it  Although  it 
mighl,  perhaps,  still  remsin  a  question,  whether  he 
was  bouod  by  the  tacit  understanding  of  others  in 
suoh  oonttacts,  when  his  own  ocmtract  did  not 
purport  any  such  thing,  and  he  hioEiself  had  never 
meant  so  to  contract 

The  nnd^standing  here  is  proved  only  by  the 
clerks  of  the  freight-office  to  the  Company.  They 
ai^  very  respeetaUe  persons ;  but  they  only  prove 
that  no  such  daim  of  salvage  has  been  made  or 
allowed  in  the  dqpartment  to  which  they  belong, 

as 
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Xbe*W4fl(um  a3  it  certainly  woukl  itot  upon  any  supposition 

^staT  ^^^^  being  my  <^inion  of  the  case,  I  shall  cer. 

1990,  tainly  overrule  the  ai^gument  infavour  of  exemption, 
and  proceed  to  the  consideration  of  this  case  as 
one  of  salvage.  I  am  desirous  to  hear  counsel  on 
the  merits  of  the  case. 

J  dams  and  Lwhingion  for  the  salvors,  said  it 
would  be  unnecessary  for  them  to  detain  the  Court 
at  any  great  length  in  the  Observations  they  deemed 
it  their  duty  to  make.  The  amount  of  the  pro- 
perty on  board  the  Waterloo^  and  the  value  of  that 
ship  herself,  lypiounting  together  to  the  sum.  of 
£9rj5JQO0^  would  form  a  very  important  feature 
in  the  quantum  of  salvage  which  the  Court  should 
think  proper  to  award*  Neither  was  the  value  or 
bulk  of  the  property  transferred  from  the  Waterloo 
to  the  WmcheUea  to  be  left  out  of  consideration. 
It  composed  a  valuable  part  of  the  cargo,  to  the 
amount  of  j?8,000,  and  was  of  very  consideraUe 
tonnage.  The  merit  of  the  service  thus  perfonaied 
was  much  enhanced  by  the  danger  in  which  the 
property  already  on  board  the  Whichehea  ivas 
subjected  to  by  this  bulky  addition;  and  tfaene 
seemed  little  reason  to  doubt,  that  if,  as  was  very 
probable  in  those  iohospitable  regions*  a  storm 
had  arisen,  the  whole  of  the  property  must  have 
been  saaificed;  tlie  salvage,  therefore,  was  per- 
formed with  very  great  risk  to  the  property  of  the 
salvcHTs.  They  referred  the  Court  to  two  letters 
written  by  Captain  Birclh  the  coqumander  of  the 
Waterloo^  which  shewed  his  opinion  of  the  services 
performed.  In  one  of  them,  addressed  to  the 
commander  of  the  Wmchebea,  Captain  Birch,  in 

verv 


€€ 


HIGH  COURT  OP  ADMIRALTY.  441 

vely  energetic  terms,  thanks  him  for  the  great  ser-  ThaWAT«M«>. 
vices  he  has  rendered  him,  and  for  the  promptness  june^ib, 
with  which  Captain  Adamson  took  the  cargo  on  ^®*^' 
board  his  vessel ;  he  could  not  express  his  thanks 
for  such  services,  but  he  assured  Captain  Adamson 
they  would  ever  •be  most  gratefully  remembered 
by  him*  In  the  other,  which  was  written  imme- 
diately  on  the  arrival  of  the  ship  in  the  Downs^  to 
Mr.  Mqffiit the  owner,  Captain  Birch  thus  expresses 
himself^  after  stating  the  nature  of  the  services : 
I  express  to  you  my  sincere  thanks  for  the 
obligations  I  am  under  to  Captain  Adamson^  for 
the  very  prompt,  cheerful,  and  material  services 
^*  he  has  rendered,  and  I  am  fully  sensible  of  the 
*^  inconvenience  he  was  put  to.**  What  language 
could  be  found  better  adapted  to  shew  the  merit 
of  the  services  performed  —  prompt  in  offer, 
cheerful  in  performance,  and  material  in  effect? 
The  Court  would  also  consider,  that,  in  the  per- 
formance of  this  salvage  service,  the  vessel  itself 
had  sustained  serious  injury:  she  was  certainly 
enabled  to  complete  her  voyage ;  but,  on  examin- 
ation here,  it  was  found  that  her  timbers  were 
strained,  and  she  was  obliged  to  undergo  some 
extensive  repairs  before  she  could  again  proceed 
to  sea.  They  therefore  hoped  the  Court  would 
consider  this  ii  service  (^f  considerable  merit,  and 
assign  a  proportionate  reward ;  and  they  could  not 
help  here  remarking  upon  the  conduct  pursued  by 
the  East  India  Company;  they  were  as  much 
interested  in  the  promoting  salvage  service  as  the 
committee  of  Lloi/d^s  y  and,  instead  of  straining 
charterparties  and  raking  up  points  of  law,  as 
they  have  done  in  this  case,  they  would  have 
VOL.  11.  G  G  '  exhibited 
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TheWAMRwo   exhibited  much   more  wisdom  in  pursuing  the 

"  junt  27tb,     example  of  the  committee  of  LloycT^^  of  giving 

^^20.        some  additional    remuneration'  to    that  usually 

awarded,  and  thereby  insuring  future  attention  to 

their  vessels  when  in  danger* 

Swabey  and  Jermer^  on  behalf  of  the  East  India 
Company,  contended  that  the  meri^  of  this  case 
had  been  much  over-rated  by  the  counsel  in  favour 
of  the  salvors.  The  Court  would  recollect  that  these 
riiips  were  sailing  in  company^  and  under  the  same 
orders ;  so  that  the  performance  of  the  service  was 
a  mere  act  of  duty  which  they  owed  to  their  em- 
ployers ;  and,  indeed,  throughout  the  whole  of  the 
evidence,  there  did  not  appear  any  risk  or  danger 
of  either  life  or  property,  and  it  certainly  could 
not  be  considered  as  a  case  entitled  to  any  extra- 
ordinary remuneration.  The  East  India  Company 
did  not  now  mean  to  deny  the  right  to  salvage,  and 
with  respect  to  its  amount  they  relied  with  con- 
fidence on  the  decision  of  the  Court,  to  which  they 
would  bow  with  tlie  most  perfect  respect 

Judgment. 
Jtify4th,  ^T  W*  Scott.  —  I  believe  the    only  question 

reserved  is  the  consideration  of  quantum.  The 
property  saved  is  very  consiilerable  in  amount.  It 
is  the  practice  of  this  Court,  when  the  property 
is  of  small  amount,  to  award  a  larger  proportion 
of  the  value  of  ship  and  cargo ;  where  the  pro- 
perty is  of  greater  value,  the  Court  always  con- 
ceives a  less  proportion  is  sufficient ;  and  where  it 
is  of  vast  extent,  as  in  this  case,  a  moderate  pro- 
portion may  reasonably  be  considered  as  a  compe- 

^  tent 
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tent  rewarcL    In  this  case,  I  am  also  bound  to  TheWAwmioo. 
observe,  that  the  ships  were  sailing  together,  in      ^^^4^^^ 
association,  and  under  the  same  orders ;  and,  also,       i^^* 
that  in  the  course  of  the  voyage,  the  very  ship 
salved  rendered  some  efficient  service  to  the  per^ 
sons  now  claiming  salvage,  when  the  vessel  of  the 

latter  had  got  into  distress.    Combining  all  these  /   ^ 

circumstances,  I  allot  the  sum  of  j^4^000 ;  and  in^^  Crz^ 
subdTviding  this,  I  decree  one  half  to  the  owners,  — — 
because  their  vessel  ran  conudeiiEI&'nsKTtiy^tairiiig  J^ 
on  board  the  valuable  articles  saved,  many  of  ^^ 

which  were  of  great  weight ;  in  consequence  of  ^  '  t^ 
which  their  ship  was  strained,  and  obliged  to 
undergo  repairs.  Nor  can  I  altogether  lose  sight 
\  of  the  danger  which  she  thus  incurred  of  vitiating 
j  her  insurance,  although  that  may  be  a  questionable 
\^jpoint. 

1  pronounce  that  the  sum  of  jf  4,000  is  due  for 
salvage,  and  condemn  the  East  India  Company^  in 
that  sum,  and  in  the  expences  of  the  suit,  and 
direct  the  distribution  to  be  made  as  follows,  viz. : 
^2,000  to  be  paid  to  fFiUiam  Moffat  esquire,  the 
owner  of  the  ship  Wmchelsea ;  £500  to  WilUatn 
Adamson,  the  commander  ^  and  the  remaining 
\^1,500  to  be  divided  between  the  rest  of  the 
officers  and  crew,  in  the  same  manner  as  prize 
proceeds  would  have  been  distributable  amongst 
them. 


GO  2 
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GENOA  and  its  Dependencies,  Spezzia,  Savona, 

and  other  towns, 

G^wi'Jh  ^^'  'T'HIS  wag  a  proceeding  instituted  on  the  part  of 

Hospital  is  not  the  Commissioners,  Governors,  and  Treasurer 

Mtageu^r*^  of  Greenwich  Hospital,  against  Rkhard  Biri^  a 

i^w°«^  prize  agent,  for  the  purpose  of  trying  the  right  of 

pedition  of  sea  the  Hospital  to  rcceive  five  pounds  per  centum  on 

and  land  forces.  ,  ,  ,  ■%  n  t*    y^ 

the  proportion,  due  to  the  naval  forces,  of  the  pro- 
ceeds of  the  booty  taken  upon  the  surrender  of 
Genoa  and  its  dependencies,  on  the  18th  oi  April 
«  1814,  to  a  conjunct  expedition  of  his  Majesty's  sea 
and  land  forces,  under  the  command  of  Admiral 
Sir  Edward  Pellew,  now  Lord  Exmoutk^  and 
General  Lord  JVilHam  Bentinck.  The  usual  pro- 
ceedings were  instituted  in  the  Court  of  Admi- 
ralty, and  on  the  24th  of  January  1815,  the 
property  was  condemned  as  good  and  lawftil  prize 
to  his  Majesty.  On  the  Ist  of  August  1815,  the 
Prince  Regent,  by  warrant  under  his  aign  manual, 
granted  the  proceeds  of  the  booty  to  Lord  E:e* 
mouth  and  Lord  JVilUam  Bentinck^  and  appointed 
them  trustees  for  the  division  and  distribution 
thereof  to  the  naval  and  military  forces  by  which 
the  capture  was  effected.  A  monition  was,  in  the 
first  place,  taken  out  against  Lord  Eamoutk, 
calling  upon  htm  to  pay  the  amount  of  tlie  per* 
centage  claimed  by  the  Hospital,  or  to  shew  cause 
to  the  contrary ;  but  in  consequence  of  its  having 
been  discovered  that  a  part  of  the  proceeds  were 

in 


HIGH  COURT  OF  ADMIRALTY.  445 

in  the  possession  of  Mr,  Birt,  who  had  received    ®"'»^  *<»• 

them  for  the  purpose  of  distribution,  the  pro-  ^Z^^ZJ^ 

ceeding  against  Lord  Exmcmth  was  abandoned, 

and  a  similar   monition  was   taken  out   against 

Mr.  Birt.    An  appearance  was  given  for  Mr.  Birt, 

and  an  act  on  petition  entered  into,  in  which  the 

acts  of  parliament  intended  to  be  relied  upon  were 

set  forth^  viz*  on  the  part  of  the  Hospital^  46  Gr»  3. 

c.  100  and  101,  56  G.  3.  c.  1,  57  G.  S.  c  127,  and 

on  the  part  of  Mr,  Birt,  45  G.  3.  c.  72. 

Judgment. 
Sir  fF.  Scott.  •*—  This  question  arises  upon  a  claim 
of  per-centage  made  by  the  Governors  of  Green^ 
mch  Hospital,  upon  property  taken  at  Gmoa,  in 
the  month  of  April  1814,  by  a  conjunct  expedi- 
tion of  sea  and  land  forces,  under  the  command  of 
Sir  Edward  F^llew,  now  Lord  Eamouth,  and  Lord 
WHliam  Bentinck,  which  was  condemned  in  this 
Court  in  the  month  of  January  1815,  as  lawful 
prize.    Various  statutes  are  referred  to  as  the  sole 
foundation  of  this  claim,  and  if  it  be  not  supr- 
ported  by  these  statutes  it  has  no  foundation  what- 
ever.   The  only  appeal  made  by  the  claimants  is 
to  these  statutes :  they  pretend  to  no  other  title^ 
and  the  first,  and  iodeed  the  only  point  for  con- 
sideration therefore  is,  whether  these  statutes  doji 
by  fair  interpretation,  give  the  interest  claimed. 
There  is  n<^  ocoaaion  for  entering  into  controversy 
about  the  interpretation  of  clauses  in  the  general 
Frisie  Acts,  or  in  any  other  acts  whatever.     Re- 
ceived interpretatidnfl  of  what  are  called  the  Pria^e 
Acts,  being  upon  subjects  of  some  affinity,  may 
possibly  aid  the  interpretation  of  these  q^eeial 

6  G  S  acts ; 
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GnroA,  &c     acts ;   but  I  repeat,  that  the  title  to  the  per* 
jufyi9di,i89o.  rentage  claimed  for  the  Hospital  must  be  shewn 

existing  in  these  acts,  (which  are  the  acts  of  dona- 
tion,) or  it  does  not  exist  at  all.  Now  I  am  of 
opinion,  both  upon  reasoning  and  authority,  that 
such  title  cannot  be  maintained  upon  any  fair 
interpretation  of  these  acts* 
46  G. 3.  ee.  100      The  acts  in  number  are  three;  the  46th  oi George 

the  Third,  c.  100,  one  in  the  same  year,  c.  101 ,  and 
57  G.  3. 0. 127.  the  57th  of  GcoTge  the  Third,  c.  .127-  There  is  in- 
55  o.  3.  e.  1.     deed  a  fourth  cited,  but  it  does  not  bear  upon  the 

question  before  me,  and  I  shall  not,  therefore,  at 
present  consider  it  The  first  act  in  substance  states, 
*<  that  all  prize  agents  shall,  from  and  after  the 
passing  of  the  act,  pay  to  the  Hospital  1^  135.  4^/. 
per  cent,  upon  the  net  proceeds  of  all  prizes  taken 
during  the  present  war  by  any  ship  or  vessel  of 
fleet  4.  war  in  his  Majesty's  pay ;"  and  states  to  the  same 
effect  with  respect  to  bounty  bills.  Here  is  not  a 
word  about  land  booty  taken  by  the  conjunct 
operation  of  army  and  navy,  and  I  am,  therefore, 
led  to  the  consideration  of  the  meaning  of  the 
word  prize,  as  here  applied.  It  evidently  means 
maritime  capture  effected  by  maritime  force  only 
—  ships  and  cargoes  taken  by  ships.  It  is  perfectly 
well  known,  that  a  land  force  has .  no .  interest  in 
prize  proper!^  so  caUed;  what  a  land  force  takes 
by  itself  is  not  prize,  but,  6001^.  What  is  taken  by 
a  conjunct  expedition  was  formerly  erroneously 
considered  as  vested,  in  a  certain  proportion  of  it, 
in  the  capturing  ships  under  those  prize  acts; 
Hoogdnrpei,  but  in  a  great  and  important  case  lately  decided, 
JS'nL^^'    it  was  determined)  that  the  whole  was    entkely 

out  of  the  efiect  of  these  prize  acts }  and  in  so 

deciding. 


HIGH  COURT  OF  ADMIRALTY.  447 

deciding,  determined  by  direct  and  included  con-  ^»*'°^  ^ 
sequence,  that  the  words  **  prizes  taken  by  any  of  j^i^^iq2o. 
his  Majesty's  ships  or  vessels  of  war/'  cannot 
apply  to  any  other  cases  than  those  in  which  cap-, 
tures  are  made  by  ships  only ;  and  that  if  a  land 
force  is  employed  in  it,  the  law  does  not  recog- 
nize its  title.  That  decision  clearly  included  in 
itself  an  interpretation  of  those  words,  wherever 
they  occur  in  any  act  of  Parliament  touching  such 
matters.  It  is  true  that  a  later  prize  act  did  intro-.  ^s  g.  3.  c  7s. 
duce  and  did  provide  for  two  cases  of  conjunct  cap-  *'  ' 
ture,  preceded  or  accompanied  by  certain  requisites 
of  instructions  from  the  Crown,  or  agreements  of 
the  two  commanders  confirmed  by  its  authority, 
neither  of  which  requisites  occurs  in  the  present 
case.  Upon  the  clauses  described  (the  clauses  in  the 
prize  acts  relative  to  this  subject),  some  discussion 
was  introduced  into  the  act  on  petition,  and  more 
into  the  argument,  which  I  do  not  feel  necessary 
at  all  to  examine,  for  the  reason  I  have  already 
intimated,  that  the  solution  of  the  present  question 
does  not  depend  upon  the  prize  acts,  but  upon 
these  per-centage  statutes.  So  the  controversy 
respecting  the  word  grant  in  those  acts,  and 
whether  the  royal  authority  has  been  employed  in 
this  very  case,  in  making  a  grant  according  to  the 
meaning  of  the  word  in  that  prize  act,  or  only 
giving  an  instruction  for  the  distribution,  appears 
to  me  to  be  rather  at  a  distance  from  this  question. 
For  taking  it  in  the  sense  most  adverse  to  the 
captors,  that  it  is  a  legal  grant  giving  the  interest 
in  the  strictest  meaning  of  the  word,  still  you  must 
look  to  see  what  it  is  that  the  grant  gives  i  and  i(* 
the  grant  (be  it  a  grant)  does  not  give  the  interest 

GG  4  contended 
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onioA,&e.     contended  for  in  property  taken  in  conjunct  expe^ 
M  19th,  1820  ditions,  it  signifies  little  what  is  its  own  character 

or  description,  so  far  as  the  present  claim  is  con* 
cemed.  All  I  will  say  upon  these  clauses  is^  that 
it  is  greatly  to  be  desired  that  more  precision  may 
be  given  to  the  language  of  their  provision  than 
they  appear  at  present  to  possess,  whenever  occa- 
sion calls  for  a  revision  of  them ;  and  in  making 
this  observation^  I,  perhaps,  press  harder  upon 
myself  than  any  other  individual. 

If  this  claim  exists  with  any  foundation,  it  is  to  be 
57  G.S.  e.  127.  fouud  Only  lu  the  third  act,  which  certainly  imports 

most  material  changes  in  the  provisions  made  for 
the  bequest  of  the  Hospital.  The  original  prin- 
ciple of  this  species  of  its  endowment  was,  that 
those  should  contribute  to  it  who  took  property 
under  his  Majesty's  liberal  grant  of  bis  interest,  in 
prize,  and  who  might  be  ultimately  benefited  by 
its  establishment,  by  being  in  his  Majesty's  pay 
and  on  board  his  vessels.  It  is  now  enlarged,  to 
include  other  persons  in  the  duty  of  paying  five 
per  cent,  who  have  no  prospect  of  any  such  bene* 
,  fit,  and  who,  on  that  account,  might  not  perhaps  so 
readily  reconcile  themselves  to  the  imposition  of 
such  a  tax.  Speaking  with  all  the  respect  due  to 
an  act  of  parliament,  I  cannot  help  expressing  a 
wish  that  it  had  been  framed  with  more  technical 
accuracy,  and  had  manifested  a  more  familiar  ac* 
quaintance  with  some  of  its  subjects  than  appears 
upon  the  first  perusal  of  it,  and  by  so  doing,  had 
carried  with  it  a  more  distinct  and  intelligible,  and 
indeed  a  more  practicable  meaning. 

With  respect  to  the  second  and  third  acts  re- 
cited in  the  act  on  petition^  I  observe,  that  not 

one 
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one  word  is  said  about  coojunct  expeditions^  gmoa,&c 
and,  indeed^  that  the  acts  do  not  appear  to  .^jZ^^^j^Tssa 
contemplate  them.  It  seems  to  be  supposed 
that  prize  agents  had  the  management  of  these 
concerns;  now  the  act  relates  not  only. to  prize, 
but  to  colonial)  commercial^  and  slave  abolition 
transactions,  with  which  prize  agents  had  nothing 
to  do,  and  did  not  possess  the  power  of  enforcing. 
These  matters  seem  to  require  a  reconsideration  of 
the  act,  for  they  never  could  have  been  intended 
to  be  construed  in  the  same  universality  in  which 
they  are  expressed.  It  cannot  be  supposed  that 
any  grant  that  comes  into  the  hands  of  prize 
agents,  let  its  nature  be  what  it  may,  let  it  relate 
to  what  subject  it  will,  must  pay  this  per-centage« 
They  must  receive  a  limitation,  and  the  fair  and 
proper  limitation  appears  to  me  to  be  to  grants 
made  to  the  Royal  Navy  or  Marines,  with  which 
the  prize  agents,  as  such,  have  to  do.  The  fact  iS| 
that  this  act  did  not  contemplate  and  has  not 
included  the  case  of  conjunct  expeditions  and 
divided  interests.  It  looked  only  to  grants  of 
entire  interests  on  which  the  whole  net  proceeds 
could  be  taken.  It  cannot  otherwise  be  executed 
in  a  manner  con^tent  with  its  own  provisions^ 
If  it  be  intended  to  apply  to  shares  and  proper* 
tions  of  prize  grants,  it  must  be  otherwise  ex- 
pressed, for  as  now  expressed,  it  is  impracticable 
in  its  application. 

The  result  is,  if  fairly  deduced,  that  these 
statutes  do  not  include  property  taken  in  a  con- 
junct expedition.  They  refer  to  maritime  acqui- 
sitions only  of  different  kinds,  but  not  where  an 
interest  of  a  totally  different  kind  is  associated^ 

which 
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G<KOA,&o.  which  entirely  alters  the  legal  nature  of  the  pro- 
jufyi9th,i82o.  P^rty.  In  the  answer  on  the  part  of  the  captors^ 
.  I  observe  it  is  said^  that  the  act  gave  no  per- 
centage upon  booty  taken  before  the  passing  of 
that  act;  if  I  am  right  in  my  interpretation  of 
booty,  it  gives  no  per-centage  upon  booty  when- 
ever taken.  It  is  upon  prize  only  and  upon  grants 
of  that  nature,  where  no  land  force  intervenes  to 
introduce  at  all  the  character  of  booty. 

I  throw  into  the  scale  of  these  considerations 
one  which  appears  to  me  to  be  of  no  small  im- 
portance, that  any  other  construction  than  that 
which  I  am  inclined  to  adopt,  imports  into  the 
subject  a  great  inequality  between  the  proportions 
assigned  to  the  two  services.  From  the  propor- 
tion assigned  to  the  naval  force  calculated  upon  a 
just  ratio  of  relative  numbers,  a  five  per  cent  is 
to  be  deducted,  whilst  no  such  drawback  is  ap- 
plied to  that  share  which  is  assigned  to  the  mili- 
tary force  acting  with  the  same  zeal  and  upon  the 
same  occasion. 

When  I  add  to  this,  that  this  is  a  demand 
primcB  impressionism  that  no  such  demand  has  been 
made  by  that  great  establishment,'  vigilant  and 
attentive  as  it  is  known  to  be  to  its  just  interests, 
I  expp^ss  my  opinion  to  be  decided,  and  that  this 
claim  is  not  established. 
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PRINS  FREDERIK,  Van  Senden  Commander. 

npmS  was  the  case  of  a  ship  of  war,  armed  en     -^^^  ^'^^ 
jflute,  belonging  to  his  Majesty  the  King  of  the  q^^  \^^ 
Netherlands^  which,   in    the  prosecution  of  her  tw  a  foreigii 
voyage  from  Batavia  to  the  Tea^el^  with  a  valu-  ^'mH^li 
able  cargo  of  spices  and  other  goods  on  boards  SSiTtothl "* 
suffered  considerable  damage  off  the  Scitty  Islands,  ^'''^  pm««  ot 
and  was  brought  into  Mounfs  Bay  by  the  assisf>-  Adminitjina 
ance  of  the  master  and  crew  of  the  British  brig  2^e*^3^ 
Howe  J  belonging  to  the  port  of  Penzance^  and  was  ®"*^  •ubjectB. 
afterwards  removed  to  Phfmouih.    A  warrant  of 
arrest  of  the  ship  and  cargo,  at  the  instance  of 
the  salvors^  was  extracted  and  executed ;  but  the 
person  who  was  left  in  possession,    under   the 
authority  of  the  Court,   was  shortly  afterwards 
dispossessed,  by  Captain .  Van  Senden^  and .  com- 
pelled to  quit  the  ship.    On  the  4th  of  Nwemher 
18199  an  attachment  was  moved  for  against  Cap- 
tain Van  Sendenj  when   the  judge  directed  the 
matter  to  stand  over,  but  said  he  should  expect 
that  an  appearance  should  be  immediately  given 
for  the  captain,  or  an  assurance  from  the  ambas- 
sador or  consul  of  the  Netherlands^  that  the  ship 
should  not    be    removed   from    Pk/mouth.     An 
appearance  was,  on  the  7th  of  December^  given  for 
Captain  Van  Senden^ — but  under  protest  to  the 
jurisdiction  of  the  Court.     An  act  was  entered 
into,  and  affidavits  exhibited  .on  the  part  of  Captain 

Van 
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The  Pun     Van  Sendctu  and  of  the  salvors ;  and  on  the  2d  of 

[l_  May  18S0  the  cause  came  on  for  hearing. 


Nw.  i7ti^        For  Captain  Van  Senden — the  King's  Advocate. 
18S0.       ijtj^jg  ^  ^  question  of  very  considerable  importance 

and  delicacy;  in  which  the  Court  will  have  to 
decide  between  the  claims  of  individuals  asserting 
1  an  interest  of  salvage  in  this  ship,  under  the  circum- 
stances which  have  been  before  stated,  and  the 
claims  and  privileges  of  a  sovereign  power  assert* 
ing  this  to  be  a  vessel  of  war  appropriated  td  the 
service  of  the  state,  sailing  under  the  commission 
of  the  sovereign,  and  as  such,  exempted  from  the 
civil  process  of  this  nature.  I  shall  assume  for  the 
present,  and  for  the  sake  of  the  argument,  that 
the  character  and  description  of  the  vessel 
coincides  with  that  ascribed  to  her,  meaning, 
undoubtedly,  to  advert,  in  the  sequel  of  my  argu- 
ment, to  those  grounds  in  the  act  on  petition,  upon 
which  it  is  attempted  to  deny  that  the  vessel  is 
entitled  to  be  considered  as  a  ship  of  war,  since  the 
act  alleges,  that  this  vessel  is  not  to  be  considered 
as  a  ship  of  war ;  and,  secondly,  that  if  she  were 
so,  she  is  not  entitled  to  the  exemption  which  is 
claimed  for  her.  It  may  be  more  convenient, 
however,  to  take  the  question  of  law  first,  and  then 
to  shew  that  the  &cts  are  such  as  fairly  support 
the  principle  of  law  for  which  we  contend. 

The  law,  which  the  Court  will  have  to  apply  to 
this  case  is  not  founded  on  any  positive  statute  or 
custom  of  our  own  country,  but  must  be  exr 
tracted,  by  the  wisdom  and  discretion  of  the  Court, 
from  the  general  principles  of  the  law  of  nations^ 
which  are  so  broad  and  comprehensive  as  to  carry 
with  them  their  own  qualifications  suited  to  the 

nature 
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nature  of  the  subiect  to  which  they  ought  to  be     '^  ^^^^ 
applied.     This   is    the  authority  on  which  this  «___^, 
Court  proceeds  to  entertain  questions  of  salvage     ^^'  "**», 
on  foreign  ships.     I  am  not  aware  of  any  case  in 
which  the  jurisdiction  of  the  Court  on  foreign 
ships  has  been  the  subject  of  much  adverse  dis- 
cussion.   But  I  collect  from  what  fell  from  the  iRobinflon,s79. 
Court  in  one  case,  that  it  would  not  absolutely 
refuse    to    hold   jurisdiction    in    cases  of   that 
description.      It  there    observed,   *<  Salvage    is 
<^  a  question  of  the  Jus  gentium^  and  materially 
*^  different  from  a  mariner's  contract,  which  is 
<f  a  creature  of  the   particuIiM^   institutions    of 
«<  each   country,  to    be   applied  and  construed 
^<  and   explained    by  its   own   particular  rules. 
"  There  might  be  good  reason,  therefore,  why 
^^  thiA  Court  should  decline  to  interfere  in  such 
<<  cases,   and  should  remit    them  to  their  own 
<*  domestic  forum ;  but  this  is  a  claim  upon  the 
«<  general  ground  of  quantum  meruit,  to  be  governed 
*<  by  a  sound  discretion,  acting  on  general  princi- 
<^  pies ;  and  /  can  see  no  reason  why  one  country 
<«  shofuJd  be  afraid  to  trust  to  the  equity  qfthe 
«<  Courts  qf  another ,  ofi  a  question  of  such  a  nature 
"  so  to  be  determined^*    In  that  case  there  were, 
among  the Icrew,  some  persons  who  stood  in  the 
double  relation  of  British  and  American  seamen^ 
and  the  Court  finally  considered  theth  as  British, 
and  on  that  ground  treated  it  as  a  prize  case  of 
rescue  fVom  the  enemy,  and  decided  upon  it  finally 
in  that  view,  and  not  upon  any  question  of  jurisdic- 
tion.   Supposing  that  under  reasonable  limitations 
the  Court  would  exercise  a  jurisdiction  in  cases  of 
salvage  of  foreign  ships,  yet,  under  the  description 
which  the  Court  gives  of  its  own  jurisdiction,  I 

presume 
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TheFum     presume  that  it  woald  not  exercise  it  otherwise 
than  on  the  broad  principles  of  the  law  of  nations  — 


Nov.  i7di,  on  which  it  presumes  that  other  nations  would  be 
disposed  to  concede  it,  and  which  are  so  general 
as  to  embrace  all  interests,  and  will  be  to  be  applied 
therefore  to  this  case,  with  special  reference  to  the 
particular  circumstances  on  which  the  claim  to 
exemption,  on  the  ordinary  process  of  the  Court, 
is  founded. 

I  will  now  advert  to  the  &cts  of  the  case,  so 
far  only  as  to  observe,  that  it  is  not  a  case  of 
derelict,  in  which  there  might  be  a  total  obli- 
teration of  the  original  character  of  the  vessel^  and 
in  which  there  might,. therefore,  be  a  necessity  for 
some  judicial  inquiry  to  ascertain  the  title  of  any 
persons  claiming  an  interest  in  hen  This  is  not 
a  case  of  that  kind  of  total  abandonment,  in  which 
a  vessel  being  saved  by  the  exertions  of  individuals 
has  been  brought  in  by  them  and  delivered  to  the 
care  and  protection  of  the  Court.  This  vessel 
came  first  upon  the  coast,  where,  being  in  some 
distress  from  bad  weather,  which  she  had  encoun- 
t^ed^  and  desirous  of  going  into  Por&mauthy  she 
took  on  board  two  persons  as  pilots,  from  a 
merchant  vessel,  and  then  went  into  a  port  in 
OormoaUy  from  whence  she  sailed  again  in  a  fr^e 
character,  and  went  into  Pfymau^  where  the  civil 
process  of  the  Court  was  exercised  upon  her,  to 
obtain  a  salvage  for  the  services  of  these  two 
persons. 

This  is  the  general  description  of  the  case  j  and 
it  will  be  found,  I  humbly  conceive,  that  the  prin- 
ciple on  which  the  partieS  come  to  this  Court  €o 
obtain  a  reward  for  their  services  in  the  nature  of 
salvage,  if  such  service  should  appear  to  have  been 

rendered. 
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rendered,  id  applicable  only  to  merchant  ships,     ^Jj^^^? 
and  not  to  ships  of  this  description.  Suits  for  salvage    . 
in  the  Admiralty  Court  are  proceedings  altogether     Abe.  17th, 
in    rem.     It  has  been    said    that    salvors  have 
a  lien  on  the   property;    I  admit   the  descrip-- 
tion  of  the  general  interest  of  salvors ;  the  Court 
has  so  held  it :  and  it  is  not  the  particular  law  of 
this  Court  only  —  it  is  so  held  in  the  Courts  of  com- 
mon law.    Mr.  Jbbott,  in  referring  to  cases  on  thi^r 
pointy  says,  *^  Salvors  are  entitled,  by  the  common  Abbotton  ship- 

law  of  England^  to  retain  the  possession  of  the  p">«»p-382. 

goods  salved,  until  a  proper  compensation  is  made 
"  to  them  for  their  trouble."  This  description  of 
the  nature  of  such  rights  will  place  the  question  in 
dispute  in  a  proper  light :  it  points  to  the  great 
distinction  of  things  in  the  Roman  law,  and  in  the 
laws  of  modem  nations,  between  those  that  are 
properly  articles  of  commerce,  and  those  ea^tra 
cowmercium^  as  many  things  are  reputed  to  be,  on 
account  of  their  connection  with  the  public  ser- 
vice of  the  state.  A  lien  or  right  of  retaining 
could  only  be  applicable  to  articles  of  commerce, 
as  to  which  the  remedy  would  be  capable  of  being 
made  available  under  any  state  of  facts  which  might 
intervene  to  affect  the  property*  How  would  this 
case  stand  with  regard  to  any  such  test?  Such  ^ 
a  principle  supposes  the  master  of  a  ship  in  that 
character  in  which  he  is  appointed  to  merchant 
vessels,  namely,  as  having  an  almost  absolute 
power  over  the  vessel.  He  is  authorized  to  enter 
into  contracts  of  difierent  kinds,  for  the  preserva- 
tion of  the  interests  of  commerce.  He  has  the 
direction  and  management  of  the  vessel,  and  the 
cargo  also  is  entrusted  to  him.     His  powers  are  of 

an 
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Th^Vum    an  extmordinaiy  nature,  and  have  the  effect  of 
____  placing  at  his  disposal  property  which  does  not 

»•- 170^  actually  belong  to  him.  It  is  a  power  specially 
conferred  upon  him  for  the  benefit  of  trade,  and 
maintained  by  the  principles  of  the  laws  of  trade. 
Hence  it  arises,  that  he  would,  in  cases  of  distress, 
be  enabled  to  protect  himself  from  the  conse- 
quenced  of  that  distress,  with  reference  to  any 
demand  of  this  sort,  by  hypothecating  the  vessel 
under  the  well  known  contract  of  bottomry. 

Now  in  what  way  would  the  law  of  bottomry 
attach  to  cases  of  this  description  ?  Would  any 
one  say  that  this  ship  could  be  hypothecated  ?  or 
if  not,  that  it  could  be  put  into  a  state  of  quasi 
hypothecation  by  the  compulsory  process  of  the 
Court  ?  Would  it  be  reasonable  to  s^ply  to  ships 
of  war  a  principle  that  implies  the  power  of  con- 
version, which  cannot  be  exercised  over  them? 
It  may  be  asked  also,  with  reference  to  a  similar 
distinction,  whether  suits  for  wages  could  be 
instituted  in  relation  to  persons  on  board  such 
ships?  This  Court  does  not  usually  entertain 
suits  of  wages  on  foreign  vessels ;  but  such  suits 
are  not  unknown  to  the  Courts  of  common  law, 
^here  suits  have  been  instituted  for  the  recovery 
'  of  wages  against  the  masters  of  f  breign  ships  on 
behalf  of  persons  who  have  become  entitled  to 
their  discharge  in  the  ports  of  this  country.  But 
would  a  suit  of  this  sort  be  entertained  against  the 
conunander  of  a  ship  of  war  of  a  foreign  country  ? 
The  master  of  a  merchant  vessel  is  liable  to  his 
crew  for  their  wages  under  the  mariner's  con- 
tract, which  is  signed  by  him;  but  would  the 
relation  between  the  commander  of  this  vessel 

and 
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and  his  officers  and  crew  bear  any  affinity  to  such     1J*  ^"^' 
a  case  ?  


The  military  marine  of  different  countries  is     ^^'  ^*^^ 

1820* 

subject  to  different  regulations.  In  all  countries 
the  relations  between  the  commanders  and  seamen 
of  ships  of  war  are  very  distinct  from  those  of 
persons  composing  the  crews  of  merchant  vessels ; 
and  it  cannot  be  contended,  I  conceive^  that  any 
person  oa  board  this  vessel  could  maintain  a  suit 
for  wages  here. 

There  is  also  another  ground  of  illustration, 
which  I  will  take  the  liberty  of  using.  Supposing 
the  vessel  had  come  into  a  British  port,  and  had 
there  been  made  subject  to  the  law  of  foreign 
attachment,  as  it  is  called,  which  gives  a  power 
to  attach  goods  of  individuals  for  debts  contracted 
by  them  in  those  places  —  this  would  be  a  prac- 
tice by  no  means  unusual  in  some  countries ;  but 
it  is  a  privilege  which,  I  believe ^  is  here  confined 
to  the  customs  of  London,  Bristol,  and  Exeter. 
Is  it  likely  that  such  a  proceeding  could  be  main- 
tained against  a  vessel  of  this  description  ? 

The  character  of  ships  of  war  is  so  much  matter 
of  special  consideration  in  treaties,  that  it  is  often 
a  subject  of  stipulation  that  they  shall  not  be  ad- 
mitted into  foreign  ports,  except  under  particular 
restrictions.  Thus  they  are  always  viewed  in 
their  military  character,  and  are  distinguished  in  a 
marked  manner  from  vessels  engaged  in  commerce. 

If  ships  of  war  are  not  admitted,  except  under 
special  consent  and  acquiescence,  into  foreign 
ports,  how  is  it  consistent  with  that  principle  that 
their  continuance  there  shall  not  be  left  to  the 
power  and  control  of  their  commanders,  but  made 

VOL.  II.  H  H  compulsory 


458  CASES  DETERMINED  IN  THE 

TtoBuwi     compulsory  upon  them,  as  subject  to  arrest  by 
civil  process?     In  other  instances  also  they  are 


Natf.  i7th>     distinguished  from  merchant  vessels,  as  not  being 


1820. 


subject  to  search  and  restraint  by  the  officers  of 
the  customs.  In  the  ports  of  Holland  they  are 
exempted  from  tonnage  duties,  and  I  am  informed 
that  they  do  not  pay  tonnage  or  light  money  on 
coming  into  the  ports  of  this  kingdom.  These 
are  instances  in  illustration  of  the  peculiar  cha^ 
racter  of  ships  of  war.  They  will  be  found 
to  afibrd  a  strong  analogy  in  support  of  the 
principle  for  which  we  contend,  drawn  from  dis- 
tinctions which  are  actually  recognized,  or  flow 
from  principles  which  cannot  be  disputed ;  and  I 
trust  the  Court  will  not  think  they  are  unneces- 
sarily introduced  on  a  question  of  this  kind,  which 
is  not  known  to  have  been  a  subject  of  direct  legal 
decision. 

I  will  now  put  the  case  in  another  form,  by 
claiming  for  ships  of  this  description  the  same 
exemption  from  process  or  arrest  which  is  allowed 
to  foreign  sovereigns,  and  the  public  functionaries 
of  foreign  governments.  Foreign  princes  are  held 
to  come  into  the  territory  of  another  government 
under  a  sort  of  implied  consent,  which  attributes 
to  them  an  inviolability  as  to  their  persons,  and 
exemptions  from  the  ordinary  process  of  the 
Ch.s.  laws.  Bynckershoeck  discusses  to  this  effect  the 
condition  of  princes,  in  foreign  countries,  in  a 
chapter  of  his  treatise  '*  de  foro  legatorum  /"  and 
the  well  known  instance  of  ambassadors,  and  the 
reason  for  their  exemption,  is  so  universally  recog- 
nized, that  it  is  sufficient  to  advert  to  it  in  general 
terms.     Their  privilege  is  upheld  in  all  countries, 

both 
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both  with  regard  to  the  civil  and  the  criminal     "niePMifi 
jurisdiction ;  and  this  exemption  with  regard  to  ' 

such  persons,  instead  of  being  weakened,  has  be-  ^<^'  i7tb» 
come  more  firmly  respected,  in  proportion  as  the 
intercourse  of  states  has  grown  more  frequent.  A 
similar  privilege  appears  to  be  due  also  to  other 
collective  bodies  of  persons  exercising  public 
functions  in  a  foreign  country ;  and  here  I  advert 
to  what  would  be  the  situation  of  a  military  force 
passing  through  a  country  by  the  consent  or  tacit 
acquiescence  of  the  prince.  An  army  so  being 
there,  must  retain  the  rights  and  privileges  which 
before  belonged  to  it,  so  far  as  might  be  necessary 
for  the  maintenance  of  its  character.  In  the  case 
of  our  troops  in  France^  there  must  have  been  such 
exemption  in  regard  to  the  power  of  establishing 
regulations,  and  exercising  the  law  military,  which 
was  administered,  I  presume,  independent  of  the 
civil  authorities  or  institutions  of  the  country. 
Among  the  numbers  who  composed  the  British 
force  in  France^  there  must  have  been  some  to 
whom  the  compulsory  proceedings  of  civil  process 
might  have  been  applicable ;  but  yet  I  imagine 
that  no  instances  of  such  arrests  have  occurred. 

These  are  all  instances  of  exceptions  from  the 
ordinary  prosecution  of  civil  demands  recognized 
by  the  law  of  nations,  not  In  favour  of  individuals, 
but  in  respect  to  the  great  object  of  that  law,  the 
mutual  preservation  of  rights  essential  to  the  de-  , 
fence  and  independence  of  sovereign  states  ;  and 
a  general  argument  arises  from  them,  which  is^  we 
contend,  applicable  to  this  particular  case,  since 
all  countries  must  attach  equal  importance  to  the 
uninterrupted  performance  of  the  services  on  which 
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^^^'     their  ships  of  war  are  and  may  be  employed ;  and 
it  will  be  impossible  to  justify  any  detention,  in 


Abo.  17th,     particular  instances,  that  may  not  be  extended  to 


1890. 


other  cases  even  of  most  extreme  exigency. 

I  now  come  to  such  authorities  as  can  be 
collected  in  the  nature  of  precedents  of  any  kind^ 
and  especially  of  adjudged  cases.  I  have  looked 
anxiously  for  such  cases,  feeling  the  great  import* 
ance  of  this  question^  but  I  have  not  been  able  to 
find  more  than  two  which  have  any  immediate 
application  to  it  The  effect  of  this  observation, 
however,  is  rather  favourable  to  us,  since,  if  cases 
have  not  occurred  to  raise  the  question,  the  infer- 
ence will  be,  that  it  is  not  necessary  to  interfere 
with  the  perfect  security  of  ships  of  war  to  pro- 
vide a  remedy  for  occasions  which  are  so  rare ;  or 
if  services  having  been  rendered,  it  has  not  been 
held  competent  to  make  them  the  subject  of  civil 
process,  that  would  be  a  direct  authority  in. our 
favour.  And  it  will  not  be  material  whether  this 
point  has  been  so  ruled  by  judicial  authority,  or  by 
the  authority  of  governments,  where  the  constitu- 
tion of  the  country  permits  that  authority  to  be 
interposed,  because  this  question  depends  on  the 
principle  which  is  proper  to  be  applied  under  the 
law  of  nations,  whether  administered  in  one  form 
or  the  other.  The  first  case  is  to  be  found  in 
ch.4.  Bynckershoecky  in  the  treatise  before  cited,  in 
which  he  discusses  the  question,  '^  Prmapis  bom 
**  in  alteritis  imperio  an  per  arrestumforum  triiuant^** 
He  there  describes  the  case  of  three  Spanisk  ships 
of  war,  which  had  been  arrested  for  a  debt  of  the 
King  of  Spain  by,  civil  process,  similar  to  the  pro^ 
ceedings  by  foreign  attachment  before  adverted  Uk 

The 
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The  result  is,  that  with  regard  to  the  general     "nwrMjci 

•         11  /»ii»««»i  FiKDEKnr. 

question  he  does  not  find  any  distinction  m  thef     • 


cases  commoilly  arising    between  the  goods  of     ^<w-  nth, 
sovereigns  and  those  of  private  individuals ;  but  in 
the  case  of  the  Spanish  ships  of  war,  the  authority 
of  the  government  was  interposed  at  the  request  of 
the  Spanish  aipbassador,  and  the  ships  were  re-  q^^^^^*^ 
leased,  with  an  intimation,  that  if  the  debt  was  not  vide  Aitaemt. 
discliarged,  the  creditors  would  be  entitled  to  the  loss/icSr, . 
protection   of  the  government  in    the  form    of 
reprizals.     This  is  an  instance  of  the  privilege 
being  allowed  ;  and  though  it  was  by  the  authority 
of  the  state,  that  will  make  no  difference  in  the 
fitness  of  the  general  principle,  and  it  is  in  that 
sense  submitted  as  a  precedent  for  the  Court,  which 
has  the  same  duty  imposed  upon  it  of  extracting 
from  the  laws  of  nations  the  principle  that  is  fit  to 
be  applied  to  this  case.    I  will  observe  also  inci- 
dentally, that  the  same  writer,  although  he  admits 
the  liability  of  things  belonging  to  foreign  sove- 
reigns to  process  of  attachment,  could  not  but  be 
sensible  of  the  great  inconvenience  of  that  princi- 
ple, for  he  says,  ^^  cavendtm  autem  est  ne  res  ad 
*^  irffuriam  vergat,  nee  quod  inter  prroatos  sum- 
**  mum  jus  est  ex   iniquis  forte  pragmaticorum 
**  decretis  id  summd  injiftid  ad  principes  porri- 
"  gamus" 

And  an  exception  is  there  discdssed,  which,  as 
it  relates  to  the  transient  connexion  of  the  king 
with  the  foreign  country,  may  also  be  deserving  of 
some  notice  here:  ^^ Aiunt  illi  vel  rem  minimam  ch.4. 
^  arresto  detentam  sufficere  ad  suhjectionem  fori. 
Largiamur  inter  privatosy  sic  enrm  obtinuit,  sed  an 
ita  principis  eqtms  per  alterius  ditionem  transiens 
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^•J^«     '^  poterit  includi  ut  causam  prasbeat  Jbro,  si  me 
^^  auctorem   sequaris  non  poterit,    nee   quicquam 


iVpw.  17U1,  tf^  magis  erit  contra  prcesumtam,  si  non  testatam 
'^  mentem  gentiumJ*  The  instance  which  he  puts 
may  seem  fanciful  or  triflings  but  it  marks  the 
exception  which  the  ^writer  thought  proper  to  be 
made^  on  the  ground  of  mere  transiency^  even 
where  the  property  of  a  sovereign  mighty  by  the 
general  law^  be  liable  to  arrest,  and  the  Court 
cannot  fail  to  observe  how  much  more  applicable 
such  an  exception  is  to  the  present  case. 

The  other  case  to  which  I  shall  refer,  is  one 
which  has  occurred  in  America^  to  whose  judicial 
proceedings  tlie  greatest  respect  is  due,  as  they 
are  founded  on  principles  so  congenial  to  our 
own.  It  was  a  case  relative  to  a  vessel  called 
the  Exchange^  which  had  been  originally  an 
American  merchant  ship,  and  had  gone  to  France 
at  a  time  when  all  vessels  were  liable  to  molestation 
from  the  new  and  absurd  laws  which  were  pro* 
mulgated  from  time  to  time  by  Buonaparte.  She 
became  there  a  victim  to  one  of  those  ordinances, 
and  was  seized  and  condemned,  and  purchased  by 
the  government  and  converted  into  a  ship  of  war, 
and  in  that  character  had  come  into  oneofth^ 
ports  of  America. 

The  original  owners  interfered,  as  in  an  ordinary 
case  of  possession,  stating  the  circumstances  of  the 
case,  and  praying  that  the  ship  might  be  restored 
to  them,  under  the  authority  of  the  Court. 

The  account  which  is  given  of  the  transaction  is 

very  long,  and,  therefore,  I  will  not  read  the 
whole. 

Sir  Wm.  Scott.^^  Where  do  you  find  tliat  /case  ? 

The 
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The  King's  Advocaie.^^lt  is  reported  in  an     Thep»nw 
American  review,  which  is  a  book  of  considerable  "' 

character,  and  contains  many  public  papers.  ^o«-  nti^ 

That  report,  which  is  to  be  found  in  the  appendix  nie  Ameri«n 
of  the  third  volume,  describes  the  proceedings,  in  ?*^  «  ?"• 
wnicn  tbe  Attorney  General  intervened,  at  the  tica^andGeDerai 
direction  of  the  government,  claiming  protection  m^^^ 
for  the  vessel,  as  a  ship  of  war  belonging  to  a  state  ^i^^^^^ 
in  amity ;  and  the  Judge,  on  full  argument,  dis- 
missed tl^eUbel^  andLdgcided  that  an  armed  vessel 
of  a  foreign  power  in  amity  was  not  subject  to 
the  jurisdiction  of  the  Courts  of  ArnerkOj^  so  far  as 
regarded  the  property*      From    this    decree  an 
apped  was  prosecuted^  on  which  the  former  deci- 
sion was  reversed  in  an  elaborate  judgment;  and 
that  sentence  was  afterwards  also    reversed  on 
further  appeal.   On  the  latter  occasion,  Mr.  Justice 
Marshall^   who  presided,  went  over  the  several 
topics  which  had  been  discussed  in  the  Courts 
below^  and  decided  that  the  Ea:change  appeared, 
by  the  proceedings,  to  have  come  into  port  as  a 
foreign  ship  of  war  belonging  to  a  friendly  power : 
that  whatever  had  been  her  former  description  or 
ownership,  she  was  evidently  the  property  of  that 
power,  and  in  that  condition  she  must  be  held  to 
be  exempt  from  the  jurisdiction  of  the  Courts  in 
that  country ;  whereupon  he  reversed  the  judg- 
ment  of  the  intermediate  Court,  affirmed  the  first 
judgment,  and  pronounced  for  the  release  of  the 
vessel. 

The  reasoning  used  by  the  learned  Judge  upon 
that  occasion,  is  similar  to  that  which  I  have 
endeavoured  to  express  as  my  own  view  of  this 
case,  and  is  founded  on  the  principle,  that  ships  of 
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war  must  be  understood  to  come  into  the  ports  of 
a  foreign  country  by  consent^  which  implies  a  tacit 
acknowledgment  of  the  privileges  necessary  for 
the  maintenance  of  their  public  character^  and 
amongst  others,  that  of  freedom  from  arrest  on  civil 
process. 

Upon  the  authority  of  these  cases,  as  well  as 
upon  general  principles,  we  submit  that  this  vessel 
must  be  considered  to  have  come  into  the  ports  of 
this  country  under  the  same  implied  consent  and 
acknowledgment,  and  that  she  cannot  be  held 
liable  to  proceedings  of  this  nature  at  the  suit  of 
these  individuals.  I  wish  it  to  be  understood, 
however,  in  contending  for  this  exemption,  as  not 
asserting  any  proposition  that  necessarily  leads  to 
a  denial  of  justice  on  claims  of  this  description. 
There  are  other  modes  of  redress  by  application  to 
the  foreign  power,  or  to  his  ambassador  in  this 
country ;  and  there  can  be  no  reason  to  suppose 
that  such  applications  would  not  be  properly 
attended  to.  Individuals  who  render  services  of 
this  nature  may  be  supposed  to  engage  in  them 
with  reference  to  the  character  of  the  vessel,  and 
are  no  more  entitled  to  detain  a  ship  of  this  de- 
scription by  process  of  this  Court,  as  the  subject 
of  a  suit  here,  than  they  would  be  to  the  benefit  of 
having  salvage  decreed  to  them,  upon  a  vessel  of 
war  belonging  to  our  own  government,  in  which 
case  the  Court  has  declined  to  entertain  suits  of 
this  description. 

I  now  come  to  the  single  remaining  part  of  the 
case ;  namely,  whether  any  thing  appears  in  the 
ikcts  alleged  in  the  act,  which  should  prevent  the 
application  of  the  principle  for  which  we  contend. 

It 
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It  appears  that  during  the  late  wars  th^e  had     n«  Pkiks 
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been  a  great  accumulation  of  spices  belonging  to 
the  government  o£  HoUand  in  Batavia ;  and  ships  ^^:J7th, 
of  war  were  employed  to  bring  them  home.  A 
quantity  of  those  spices^  amounting  to  about 
seventy  or  eighty  tons,  was  on  board  this  ship. 
Such  employment  of  ships  of  war  is  common 
in  the  practice  of  all  countries,  and  in  none 
more  than  our  own  ;  for  we  have  employed  ships 
of  war  in  times  both  of  war  and  peace  to  bring 
home  jewels,  specie,  cochineal,  timber,  and  other 
articles ;  and  I  presume  no  one  would  say  that 
our  ships  of  war  would  lose  their  military  charac« 
ter  by  such  employment. 

What,  then,  are  the  other  matters  adverted  to  in 
the  act?    It  is  alleged,  ^  that  she  bad  a  quantity 
of  spices  on  board,"  to  the  amount  above  de- 
scribed, but  this  is  so  small,  that  in  such  a  ship 
it  might  easily  have  been  stowed  away  on  any 
occasion  necessary.     It  then  states,  **  that  she 
*^  was  short  of  the  usual  crew  at  the  time ;  that 
*^  she  came  in  with  ^0  men  and  24  guns,  a  num* 
ber  wholly  inadequate  to  the  management,  and 
very  far  short  of  the  usual  complement  of  a  7* 
*^  gun  ship/'     As  to  her  having  s^4  guns,  that 
would  not  make  her  less  a  ship  of  war,  with  respect 
to  her  comparative  force  ;  and  as  to  her  force  of 
men,  how  can  this  affect  the  general  question? 
Because  the  character  and   employment  of -the 
vessel  is  not  to  be  limited,  to  the  present  moment. 
The  whole    argument    supposes  ulterior  conse- 
quences.   The  effect  of  the  exemption  is  to  be 
ibund  in  the  general  duties  and  general  services  of 
the  ship.    Her  general  character  rests upona sup* 

position. 


466  CASES  DETERMINED  IN  THE 

mPum     position^  that  whatever  she  might  have,  on  board, 
she  was  liable  and  o^ble  at  any  moment  to 


N<m.i7tb,  resume  her  military  character.  The  number  of 
men  and  guns  that  she  had  on  board  were  greater 
than  she  would  have  required  for  mere  commercial 
purposes.  The  lading  was  so  small  in  bulk  as  not 
to  interfere  with  her  military  character ;  and  if  it 
had  been  greater  it  would  have  been  thrown  over- 
board^ rather  than  defeat  any  object  for  which  it 
might  become  necessary  for  this  vessel  to  act  in  her 
proper  military  character.  It  cannot  be  doubted, 
that  the  honour  of  the  flag  and  the  public  service 
of  the  country  were  to  be  asserted  in  preference 
to  all  other  considerations,  and  therefore  I  con- 
tend that  there  is  nothing  in  this  distinction  which 
affects  the  general  argument^  and  that  the  protest 
is  well  sustained. 

The  Advocate  of  the  Admralty.  —  I  am  on  the 
same  side  in  this  case ;  but  those  topics  which  have 
been  already  pressed  upon  the  Court  have  been  so 
fully  argued  by  his  Majesty's  Advocate,  that  it  ap- 
pears to  me  that  I  shall  best  discharge  my  duty  to 
those  who  have  entrusted  their  interest  to  my  hands, 
by  not  endeavouring  to  repeat  the  same  points, 
further  than  shall  be  absolutely  necessary :  I  have, 
however,  a  few  observations  to  offer.  The  case 
brought  before  the  Court  is  one,  in  every  respect, 
of  great  importance  and  delicacy  -*-  a  very  extra- 
ordinary case,  and,  with  the  exception  of  the  two 
cases  which  have  been  mentioned  by  his  Majestjr's 
Advocate,  and  which  bear  some  analogy  to  the 
present,  is,  as  far  as  our  researches  have  extended, 
new  and  unprecedented.  It  is  the  case  of  a  ship 
of  war,  belonging  to  a  foreign  state,  sailing  under 

11  the 


HIGH  COURT  OF  ADMIRALTY.  4G7 

the  flag  of  that  state,  and  commanded  by  an  officer  ^^J^ 
bearing  its  commission.  She  met  with  damage  at  ■ 
sea,  and  came  into  a  port  of  this  country,  into  ^"^^^^^ 
JPlj/mouih,  for  repairs,  and  she  has  there  been 
arrested  by  the  ordinary  civil  process  of  this  Court, 
in  a  case  of  asserted  salvage.  An  appearance  has  ^ 
been  given  as  the  Court  sees  under  protest,  and, 
we  trust,  it  will  appear,  £rom  the  reasons  set  forth 
in  the  act,  together  with  such  observations  as  we 
now  submit  to  its  attention,  that  this  protest  is 
well-founded,  and  that  this  suit  ought  pot  to  be 
maintained,  but  should  be  dismissed.  This  case, 
as  I  have  already  stated,  is,  as  far  as  we  can  learn, 
a  new  one ;  and  one,  therefore,  in  which  we  have 
not  the  advantage  of  referring  to  precedents  and 
authorities  in  support  of  the  arguments  we  oflfer  to 
the  consideration  of  the  Court,  but  in  which  we 
must  have  recourse  to  general  principles  and 
general  reasoning  —  the  principles  of  the  general 
maritime  law  and  the  law  of  nations,  and  the 
analogies  arising  out  of  them.  These  are  princi- 
ples upon  which  this  Court  is  competent  to  pro- 
ceed,  and  upon  which  I  conceive  it  always  does 
proceed  wiiere  foreigners  are  concerned,  and  more 
especially  where  foreign  states  are  concerned. 
Court  of  Admiralty  does  not  sit  to  adjudge  th< 
cases  which  come  before  it,  merely  by  the  muni- 
cipal laws  of  the  country  where  it  sits,  but  looki 
to  the  general  maritime  law  as  usually  exercised^ 
and  as  it  is  generally  resorted  to  by  foreign  states 
also,  as  the  ground  of  its  decisions.  It  is  upoi 
these  principles,  and  analogies  to  be  deduced  from 
them,  that  we  offer  to  the  Court  the  observations 
which  we  make  in  this  cas^. 

Now 
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'Aej^ms         Now  wc  suboiit,  that  there  is  a  class  of  things 
which  are  not  subject  to  the  ordinary  rules  apply- 


-Ww.  iTth,     ing  to  property  j  which  are  not  liable  to  the  claims 
or  demands  of  private  persons ;    which  are  de- 
scribed by  civilians,  whose  language  and  reasoning 
is  frequently  adopted  by  the  writers  on  general 
law,  as  estra  cwvmerdum^  and  quorum  non  est  com- 
mercium^  and  in  a  general  enumeration  are  deno- 
minated sacra^  religiosa,  publica—puhUcis  usibus 
destinata.  If  a  more  specific  enumeration  be  made, 
amongst  these  will  be  found  the  forum,  the  basi- 
lica, the  walls,  and  bulwarks  of  a  city.     These  are 
tilings  which  are  allowed  to  be,  and  from  their 
nature  must  be,  exempt  and  free  from  all  private 
rights  and  claims  of  individuals ;  inasmuch  as  if 
these  claims  were  to  be  allowed  against  them,  the 
arrest,  the  judicial  possession,  and  judicial  sale 
incident  to  such  proceedings,  would  divert  them 
from  those  public  uses  to  which  they  are  destined. 
We  submit  to  the  Court,  that  ships  of  war  belong- 
ing to  the  state  are  included  in  this  class  of  things, 
by  their  nature,  and  of  necessity  arising  from  their 
nature,  and  the  circumstances  relating  to  them ; 
that  such  ships  are  by  their  nature  exempt  and 
free,  and  so  by  law  must  be  held  to  be,  from  all 
private  rights  and  claims.    They  are  destined  to 
the  public  use,  not  only  for  the  convenience  and 
advantage  of  the  state,  but  for  its  defence  and  pro* 
tection.    The  very  security  of  the  state  depends 
upon  their  free  use,  for  if  they  could  be  interrupted 
and  detained  from  public  service  in  various  exi- 
gencies, the  security  of  the  state  itself  might  be 
endangered.    Therefore  I  contend,  from  the  very 
nature  of  the  thing,  ships  of  war  are  totally  exempt 

from 
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from  the  rights  and  claims  of  individuals^  becanse     '^^J^ 
such  rights  or  claims  could  not  be  exercised  against 


them^  without  diverting  or  running  the  risk  of  ^^  ^'^^ 
diverting  them  from  those  uses  to  which  they  are 
destined — by  which  the  very  existence  of  theu^ 
state  itself  might  be  put  in  jeopardy.  But  ships 
have  a  property  which  undoubtecUy^  and  most 
manifestly  and  obviously,  distinguishes  them  from 
the  other  things  referred  to,  that  is,  that  they  are^' 
moveable^  and  therefore  may  be  found,  not  only  in 
the  ports  and  harbours  of  their  own  country^-  but  .^ 
likewise  in  those  of  foreign  states.  And  the  sam^ 
inconveniences  to  which  I  have  adverted  would 
arise,  if  such  a  vessel  could  be  arrested  and  detained 
in  a  foreign  port,  as  if  it  occurred  in  those  of  her 
own  country.  But  I  shall  submit  to  the  Court 
that,  by  following  up  the  reasoning  and  principles 
of  the  same  general  law  to  which  I  have  referred^ 
it  will  appear  that  the  same  immunity  will  follow 
such  ships  wherever  they  go,  and  belong  to  them 
in  foreign  ports  as  well  as  in  their  own.  Now  all 
general  rights  and  claims  between  sovereign  and 
independent  states  are  mutual  and  reciprocal. 
Whatever,  right  or  claim  is  demanded  by  one  state 
against  another,  that  state  must  equally  coiicede 
in  its  turn  to  the  other.  If  it  were. claimed,  there- 
fore, that  a  ship  of  war  of  a  foreign  state  >  should 
be  subject  to  interruption  and  arrest^  and  be  liable 
to  civil  process,  by  reason  of  the>  claims  of  indivi* 
duals  upon  it  in  the  port  of  any  other  country  in 
which  she  may  happen  to  be  found,  it  wonld  be 
necessary  for .  the  government  of  that  country  to 
concede  that  its  own.  ships  in  foreign  pcHts  would ^ 
be  liable  to.  the  same  intermptkuifl  s  from  whidi 

the 
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'^pftm     the  inconveniences  I  have  referred  to  would  arise, 
and  clearly  to  the  amount  which  I  have  already 


Nod.  i7tiH  Stated.  A  ship  might  be  stopped  and  detained 
when  going  to  convoy  the  trade  of  her  country, 
and  protect  it  from  capture ;  when  going  to  supply 
a  distant  colony,  or  defend  it  from  attack,  or  even 
when  returning  to  protect  its  own  country  from 
invasion.  The  immunity  contended  for  is  neces- 
sary, therefore,  to  secure  the  occupation  of  such 
ships  in  the  uses  to  which  they  are  destined  for 
the  public  service  of  their  country  —  its  defence 
and  protection ;  and  necessary,  therefore,  for  the 
convenience  and  advantage,  and  even  for  the  secu- 
rity of  every  state  to  which  such  vessels  belong. 
And  this  being  so,  it  must  be  presumed  to  exist 
by  the  general  consent  of  them  all.  It  is  upon 
such  general  consent  expressed  in  some  cases,  but 
in  very  many  others  implied  only,  as  it  has  been 
submitted  to  the  Court  to  be  implied  in  this,  that 
a  great  part  of  the  law  of  nations  depends.  I  say, 
therefore,  that  ships  of  this  description,  namely, 
ships  of  war  belonging  to  the  state,  come  within 
that  class  of  things  which  are  considered  by  civi- 
lians to  be  extra  cornmerdum^  and  exempt  from  all 
rights  and  claims  of  private  persons.  And  I  con- 
tend, that  these  are  not  only  so  in  their  own  ports 
and  harbours,  but  also  in  foreign  ports.  And  that, 
for  the  reasons  which  I  have  endeavoured  to  sub- 
mit to  the  Court,  this  is  and  must  be  considered  to 
be  a  part  of  the  law  of  nations,  founded  on  the 
consent  of  all,  presumed  from  its  necessily,  for 
their  mutual  and  general  advantage  and  security. 

But  there  is  another  point  of  view  in  which  it 
appears  to  me  to  be  proper  to  contemplate  this 

case. 
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case.    It  is  the  interest  and  duty  of  every  sove-     ^t^^^" 
reign  independent  state  to  maintain  unimpeached 


its  honour  and  dignity ;  and  no  attack  upon  these  ^<^'  ^'^^f 
can  be  suffered  with  any  due  regard  even  to  its 
safety.  Now  I  submit,  that  to  subject  a  Vessel  of 
this  nature^  destined  for  such  purposes,  employed 
in  such  service,  and  sailing  under  such  a  flag,  the 
flag  of  an  independent  government  «-*  to  arrest 
and  interrupt  her  in  her  important  occupations  at 
the  suit  of  individuals  —  that  this  is  an  indignity 
to  the  state  to  which  she  belongs.  And,  as  I  have 
already  stated,  all  rights  and  claims  between  inde- 
pendent states  being  mutual  and  reciprocal,  the 
ships  of  any  country  which  imposes  this  indignity 
upon  another  would  be  liable  in  their  turn  to  the 
same  treatment ;  and  no  just  complaint  could  be 
made  if  it  were  applied.  The  injury  and  evil 
would  be  mutual  and  general ;  and  therefore  I 
again  contend,  that,  upon  this  consideration  also, 
it  appears  to  be,  and  must  be  considered  as  a  part 
of  the  law  of  nations,  that  such  vessel  shall  be 
exempt  from  all  processes  of  this  kind,  inasmuch 
as  all  nations  must  be  presumed  to  consent  to  that 
which  is  necessary  for  the  due  maintenance  of  the 
honour  and  dignity  of  all. 

In  the  act  of  Court  we  have  stated  that  the 
principle  is  always  admitted  between  independent 
states  for  the  protection  and  security  of  such 
ships.  The  reason  and  foundations  of  this  prin- 
ciple I  have  endeavoured  to  state  to  the  Court. 
In  making  this  assertion,  we  certainly  do  not 
mean  that  a  series  of  precedents  can  be  laid  be- 
fore the  Court,  in  which  the  immunity  contended 

for 
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■^I^^JJI^     for  has  been  made  and  allowed ;  for,  as  I  have 

_ •  before  stated,  after  all  the  researches  which  we 

^Ts^^  have  been  able  to  make,  and  no  diligence  that 
could  be  used  with  any  hope  of  success  has  been 
omitted,  it  still  appears  to  us  to  be  a  new  case. 
But  we  depend  strongly  upon  the  absence  of  pre- 
cedents on  the  other  side,  as  establishing  a  negative 
of  the  exercise  of  any  authority  of  this  kind ;  and 
we  submit  to  the  Court  that  this  is  an  aigtinient  of 
no  small  importance,  combined  with  the  reasons 
we  have  stated,  and  upon  which  we  contend  that 
the  denial  of  that  authority  is  to  be  held  a  part  of 
the  law  of  nations.  We  have  stated  the  principles 
upon  which  exemption  from  it  is  claimed  for  ships 
of  this  description,  proceeding,  as  we  submit^  upon 
sound  reasoning,  arising  from  the  nature  and  cir- 
cumstances of  things ;  which  reasoning  forms,  in 
various  instances,  -  the  rules  of  the  law  of  nations. 
And  it  must  surely  be  of  great  weight,  in  addition 
to  what  we  have  so  been  enabled  to  stated  that  no 
case  has  been  found  in  w)iich  the  contrary  position 
has  been  assorted  and  maintained.  No  case  pre- 
cisely the  same  as  this  has  occurred,  as  &r  as  we 
are  aware,  here  or  elsewhere;  none  bearing  the 
most  distant  analogy  to  this  case  appears  to  have 
occurred  in  this  Court*  Two  cases^  in  some  de- 
gree analogous  to  the  present,  not  cases  of  salvage, 
but  cases  in  which  private  demands  have  been  set 
up  against  public  ships,  have  been  found  in  the 
books  referred  to  by  his  Majesty's  Advocate.  The 
one  of  these^  mentioned  by  Bynkershoecky  is  that 
of  certain  Spanish  ships  of  war^  which  were  ar- 
rested, at  the  suit  of  private  creditors  of  the  king 

of 
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of  Spaifit  in  the  harboar  of  Flushing,  but  which»      rSlSSI! 
upon  representations  of  the  Spanish  ambassador^  » 

were  ordered  to  be  given  up.  ^isjw  *^ ' 

Sir  fVilBam  Scott. --^  Was  the  arrest  taken  off 
upon  such  representations  being  received  ? 

The  Advocate  qf  the  Admiralty.  —  The  vessels 
were  given  up  upon  the  representations  of  the 
Spanish  ambassador.  The  course  which  had  been 
adopted  was  desisted  from  upon  those  representa* 
tions  being  made ;  but  it  was  the  duty  of  Holland 
to  take  care  that  its  subjects  should  not  be  deprived 
of  their  rights ;  these  she  was  bound  to  protect, 
and  therefore  she  pursued  another  course^  that  of 
threatening  reprizals. 

Sir  William  Scott.  —  If  there  should  be  a  failure 
of  justice^  only  in  that  case. 

The  Advocate  qf the  Admiralty. — Demanding  jus- 
tice for  her  subjects^  with  threats  of  reprizals  in  case 
of  denial.  The  very  able  writer  who  has  stated  this 
case  entered  into  some  consideration  of  the  point 
of  the  liability  of  the  prc^erty  of  the  sovereign  of 
th&  foreign  State  which  may  be  found  within  the 
limits  of  another  territory  :  his  reasoning  seems  to 
go  in  support  of  the  liability  of  such  property  to  just 
claims  and  demands ;  but  I  would  wish  to  draw  the 
attention  of  the  Court  to  this  circumstance,  that  he 
does  not  take  into  consideration  the  public  uses 
and  services  of  vessels  of  war  belonging  to  the 
state  to  which  I  have  particularly  referred,  and 
v^hich  I  consider  as  raising  a  great  distinction.  It 
a^^ears  to  me,  that  the  reasoning  which  he  ap- 
plies to  the  general  public  property  of  govern- 
ments, or  of  a  sovereign,  may  be  allowed  to  be 
good  reasoning,  and  good  law^  without  affecting 

VOL.11.  I  I  the 
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n^  Pmw     the  case  of  such  a  ship,  with  respect  to  which 
'     these  proceedings  are  now  pending  before  the 

^bv.  17th,  Court;  and  upon  all  the  grounds  which  I  have 
stated,  I  still  contend  that  this,  being  a  vessel 
destined  for  the  service  and  protection  of  the  state» 
comes  under  the  general  considerations  which  I 
have  already  submitted. 

The  other  case  which  occurred  in  America,  I 
think,  likewise  appears  by  analogy,  but  only  by 
analogy,  to  apply  to  the  present 
Sir  William  Scott  —A  case  of  title. 
The  Advocate  qf  the  Admiralty. — It  was  an  Ame* 
rican  vessel  which  sailed  from  America  in  the  cha^ 
racterof  amerchantship.  She  returned  thither  in  tiie 
character  of  a  vessel  of  war  belonging  to  France  — 
she  ^as  arrested  by  her  former  owners.  The  first 
Court  to  which  the  case  was  carried  dismissed  the 
suit}  by  the  second,  it  was  entertained;  and  itappears 
to  have  been  so  entertained  upon  the  reasoning 
which  is  used  by  Bynkershoeckj  upon  the  liabijdty 
of  tlie  property  of  sovereigns  or  kingdoms  in  foreign 
states.  In  the  highest  Court  to  which  it  was 
appealed,  it  was  reviewed  and  considered  upon  some 
of  the  same  grounds  which  I  have  been  endeavour- 
ing to  state  to  this  Court  as  affecting  tliis  subject  ^ 
and  the  result  was,  that  the  suit  was  dismissed, 
and  the  property  was  not  held  liable  to  the  claims 
of  those  who  had  arrested  it.  So  far,  therefore,  as 
precedents  can  be  found,  they  support  what  I  have 
submitted  to  the  Court  in  favour  of  the  exemption 
of  vessels  of  this  description  from  private  claims^ 

It  is  not  denied,  or  intended  to  be,  nor  can  it 
reasonably  be  denied,  that  if  service  has  been  done, 
a  remuneration  is  due  for  it     It  would  be  con- 
trary 
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trary  to  the  common  principles  of  justice  to  main-     *^  ^*^»» 
tain  the  opposite  proposition^  and  none  siich  is 


1820. 


attempted  to  be  maintained.  If  a  service  has  been  •^«^-  *''*» 
done,  a  recompence  ought  to  be  paid  for  it.  That 
we  do  not  deny.  All  that  we  contend  for  is,  that 
it  has  been  sought  in  an  improper  mode,  and  by  a  ' 
proceeding  which  cannot  properly  be  sustained. 
We  have  suggested  that  a  representation  of  the 
alleged  service  might  be  made  to  the  government 
to  which  the  ship  belongs ;  and  that  if  such  were 
made,  remuneration  would,  no  doubt,  be  obtained. 
It  IS  not  to  be  presumed  that  a  foreign  state  would 
not  do  justice,  or  that  such  a  representation  Would 
be  ineffectual.  But  if  there  were  any  backwardness 
shewn  upon  the  part  of  that  state,  the  parties        ■ 

Sir  WiUiam  Scott  —  It  is  not  stated  in  the  act  of 
Court  that  any  sucK  application  has  been  made  to 
the  representative  of  the  states  of  Holland ;  but  I 
believe  something  of  communication  was  stated  by 
the  learned  counsel. 

Lushmgton.'^lt  was  rtientioned  at  the  time 
the  monition  was  moved  for  that  a  letter,  dated 
«Oth  October  1819,  was  addressed  to  the  Baron 
Von  Fagelj  in  which  he  was  informed  of  the 
isldvage  effected  by  the  salvors  upon  the  Prins 
Frederiky  upon  the  29th  of  iS'ejpteiwfer  preceding, 
when,  by  their  means,  the  ship  and  cargo  were 
saved  A-om  total  destruction,  and  brought  into 
Ph/motah  /  and  that  instructions  had  beeh  received 
to  institute  proceedings  in  this  Coiirt,  for  the  pur- 
pose of  obtaining  compensation  for  their  services. 

Jenner.  —  No  answer  having  been  given  to  this 
letter,   proceedings  were  immediately  instituted 

in  this  Court 
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nePum         ii«Amffton,— The  action  was  entered  on  the 
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N<m.  nth,         Sir  tViUiam  Scott  — Then  this  was  not  an  appH- 

1820 

cation  to  tl>e  foreign  power  for  any  reward  to  be 
paid  for  these  services,  but  an  intimation  only  that 
it  was  meant  to  proceed. 

The  Advocate  qf  the  Admiralty.  —  I  was  sub- 
mitting to  the  Court  that  here  would  have 
been  no  failure  of  justice.  I  do  not  mean 
to  say,  that  if  these  services  have  been  done 
reward  is  not  due,  and  ought  not  to  be  paid^ 
but  that  it  has  not  been  claimed  in  the  proper 
manner.  I  have  submitted  to  the  Court  that  there 
was  another  way  for  the  salvors  to  proceed,  by 
application  to  the  foreign  government ;  and  if  there 
were  any  backwardness  in  that  government  in 
acceding  to  the  demand,  they  would  have  a  right 
to  the  support  of  their  own  government  to  enforce 
it  as  a  measure  of  justice,  which  every  government 
is  bound  to  demand  and  secure  for  its  subjects 
I  submit,  therefore^  to  the  Court,  that  there  could 
be  no  failure  of  justice.  It  is  not  to  J)e  presumed 
that  the  foreign  government  would  refuse  to  listen 
to  a  case  of  manifest  justice ;  and  if  it  did,  no 
one  can  be  heard  to  suggest  that  our  own  govern- 
ment would  not  support  the  application,  or  that 
such  support  could  fail  of  its  due  effect. 

We  have  submitted  to  the  consideration  of  the 
Court  in  the  act,  the  great  inconveniences  which 
would  arise  if  it  should  be  held  that  vessels  of  this 
description  were  subject  to  arrest  in  civil  suits  for 
private  claims.  If  such  a  doctrine  were  to  prevail 
anywhere,  it  must  prevail  everywhere,  upon  the 
grounds  which  I  have  already  stated;i  that  all  the 

rights 
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rights  of  nations  are  general  and  reciprocal.    Our     ^®,^^* 
own  ships  of  war  would  be  liable  to  the  same  pro- 


cess in  foreign  ports^  and  might  be  interrupted  in  ^^  nth, 
the  course  of  the  most  momentous  public  service,  to 
the  hazard  or  destruction  of  our  best  and  dearest 
interests*  The  mere  mention  of  these  conse- 
quences shews  the  monstrous  nature  of  the  attempt 
which  is  made }  and  I  feel  confident  a  measure^ 
leading  to  such  results^  can  never  be  sustained  as 
consonant  to  the  principles  of  public  law. 

It  remains  for  me  to  say  a  few  words  respecting 
the  circumstances  on  which  it  is  contended  that 
this  vessel  is  not  entitled  to  the  character  of  a  ship 
c^  wan  It  is  said  that  she  is  not  fully,  armed^  and 
that  she  has  a  cargo  on  board.  Ships  of  war,  par- 
ticularly our  own,  are  frequently  employed  in 
carrying  stores  and  provisions,  bullion,  and  other 
articles  of  small  bulk  in  proportion  to  their  value, 
either  the  property  of  the  state  or  of  individuals  ; 
and  no  one  has  ever  breathed  a  doubt,  that  their 
public  character  was  affected  by  such  employment. 
This  is  a  vessel  of  1,700  or  1,800  tons  burthen. 
She  had  on  board  spices,  the  property  of  the  state, 
which,  according  to  the  enumeration  in  the  act  of 
the  opposite  party,  amount  to  about  80  or  90^ 
tons  \  a  small  quantity  in  proportion  to  her  bulk, 
and  which  might  be  stowed  away  if  necessary 
for  hostile  purposes.  She  had  not  her  full  force 
of  men  or  guns,  but  still  was  a  vessel  of  consider- 
able force.  She  was  sailing  in  time  of  peace,  when 
no  opportunity  was  likely  to  occur  demanding  the 
exertion  of  her  full  original  force,  but  when  still 
the  force  which  she  had  might  be  useful  to  protect 
her  from  insult,  as  it  is  known  that  cruizers  under 
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TtePmrt     SouOi  American  flags  have  been   seen  in  south 
latitudes,  which  she  had  to  pass  in  her  course  from 

N(m.  nth,  the  east  to  Amsterdam.  I  contend,  therefore,  that 
these  circumstances  do  not  affect  her  public  cha- 
racter, and  that,  as  she  was  sailing  in  the  service 
of  the  state,  under  the  flag  and  commission  of  the 
state,  she  was  entitled  to  all  the  privileges  of  a 
public  ship  of  war ;  and  that  as  such  a  ship,  on  the 
grounds  which  we  have  submitted  to  the  Court, 
she  was  entitled  to  exemption  from  this  arrest 

Jenner  for  the  salvors.  —  It  is  now  my  duty  to 
trouble  the  Court  with  a  few  observations,  on  behalf 
of  those  who  assert  themselves  to  be  salvors  of  this 
ship  and  cargo.  I  admit,  with  my  learned  friends, 
that  this  is  a  case  of  importance,  and  as  they  have 
treated  it,  it  may  also  be  one  of  some  delicacy,  but 
in  my  apprehension  of  no  great  difficulty.  Th^ 
principles  upon  which  questions  of  salvage  depend 
are  not  subject  to  the  municipal  regulations  of  the 
country  in  which  the  cases  occur,  but  are  of 
gener^  application. 

The  argument  which  was  urged  by  the  Advocate 
of  the  Admiralty  with  so  much  ingenuity,  that 
if  a  foreign  ship  is  to  be  subjected  to  the  process 
of  this  Court,  the  ships  of  this  country  may  be  also 
subject  to  a  similar  process  in  foreign  Courts,  is 
undoubtedly  true,  for  there  must  be  perfect  reci-  • 
procity  between  independent  nations.  But  neither 
equity  nor  reason  seem  to  me  to  point  out  any  dis- 
tinction between  the  property  of  subjects  of  a 
foreign  power  and  the  public  property  of  the 
foreign  state.  The  same  principle  extends  to  all 
cases  of  salvage ;  and  neither  on  principle  nor 
authority  can  a  subject  of  this  country  be  deprived 
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of  his  rights,  because,  in  the  prosecution,  of  those     ^'^  ^*™ 
rights^  a  ship^  the  public  property  of  a  foreign   . 
state^  may  be  subjected  to  the  process  of  this     ^7;J^** 
Court 

It  seems  to  be  taken  for  granted,  that  public 
property  is  not,  by  reason  of  the  nature  of  the 
thing,  subject  to  the  demands  of  private  indivi- 
duals, or  to  a  judicial  process;  and  cases  have 
been  adduced  in  support  of  this  position,  which, 
when  examined,  go  to  prove  the  direct  contrary. 
And  it  is  then  said,  that  they  must  have  been 
decided  upon  difierent  grounds ;  and  we  are  called 
upon  to  shew,  that  property  of  this  description  has 
been  held  liable  to  proceedings  of  this  nature. 
Now  I  have  always  understood,  that  those  who 
claim  to  be  exempted  from  the  general  law  must 
shew  the  ground  upon  which  the  exemption  rests. 
If  this  is  not  or  cannot  be  done,  then  the  general 
principle  must  be  applied.  It  will  not,  I  appre- 
hend, be  sufficient  to  shew  that,  by  some  distant 
analogy  to  the  jtis  gentium,  there  may  be  some 
slight  pretension  for  this  exemption ;  for  it  would 
be  easy  to  shew  that,  by  the  jus  gentium,  those 
who  have  contributed  by  their  exertions  to  the 
preservation  of  property  have  an  immediate  claim 
ibr  compensation  upon  the  property  so  saved,  and 
have  a  right  to  seek  for  that  compensation  in  the 
Courts  of  that  country  to  which  the  property  is 
brought.  In  the  present  instance,  the  Courts  of 
this  country  are  those  in  which  the  salvors  have  a 
right  to  look  for  their  reward.  As  the  established 
principle  is,  that  they  have  a  lien  upon  the  thing 
saved,  so  they  have  a  right  to  pursue  that  Ken  in 
whatever  country  the  property  may  be  situated. 
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It  is  not  denied  that  they  have  a  right  to  Mme 
compensation,  but  it  is  said,  that  this  is  not  the 
proper  way  of  obtaining  it ;  that  the  proceeding 
cannot  be  maintained ;  that  an  apptication  of  the 
nature  suggjested  by  my  learned  friends  would  be 
received  with  indulgence  and  liberality,  as,  indeed, 
all  cases  of  salvage  are  entitled  to  be  considered. 

At  this  point  of  the  argument  the  Ck)urt  ex« 
pressed  a  doubt  whether  the  case  was,  in  its 
circumstances,  a  salvage  case,  observing,  that  if 
the  Court  were  to  take  the  representation,  as 
stated  in  the  act,  and  also  in  the  affidavit  of  tbe 
commander^  to  be  true,  and  it  was  not  contra^ 
dieted,  it  amounted  only  to  a  very-  sliglit  oase, 
that  of  putting  two  men  on  board  the  ship  as 
pilots^  which  might  be  expected  as  aiatter  of 
courtesy,  and  did  not  seem  sufficient  to  justify  tbe 
raising  a  question*  as  to  tbe  juria^ktiott  ef  the 
Court  upon  a  very  nice  and  delicate  aul^eot. , 

Jenner  and  Lmhingtofi  replied^  thail  itherjr 
were  not  aware  that  any  que^jioo  aa  ti^  the 
merit3  of  the  case  was  intended  to  be  raiaed  .do 
the  protest,  which  being  to  the  jurisdiction  of  the 
Court,  they  had  conceived  it  would  not  be  prq>er 
to  introduce  into  the  act  a  detail  of  the  serrices 
rendered,  and  had  therefore  struck  out  all  such 
matter,  which  had .  been  very  fuUy  set  forth  in  the 
act  as  originally  Iskid  before  theoi,  supported  by 
affidavits,  and, which  constituted  a  case  differing 
very  essentially  from  that  stated  by  Captain  Van 
Senden^sjxd  one  of  very  considerable  merit  on  the 
part  of  the  salvors ;  that  supposing  the  representa^ 
tion  of  the  facts  in  the  protest  to  be  merely  in* 
troductory  to  the  question  of  jurisdiction,  they 

considered 
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considered  it  sufficient  to  deny  the  truth  of  such 
representation  in  general  terms,  without  entering  ^ 
into  particulars ;  that  they  were  under  great  dif- 
ficulties in  what  manner  to  proceed  under  the 
present  intimation  of  this  objection  from  the 
Court,  and,  afler  deliberation,  suggested,  that^  as 
bail  bad  been  given  under  protest,  it  might  still  be 
proper  that  application  should  be  made  to  the 
government  of  Holland  for  compensation,  reserv- 
ing the  question  of  the  jurisdiction  of  this  Cooft, 
if  it  should  be  necessary  to  revert  to  it,  without 
prejudice  to  the  rights  of  either  party. 

The  Court  said,  that  it  could  have  no  objection 
to  such  an  arrangement. 

The  K'm^s  Advocate  and  the  Advocate  Jbr  the 
Admiralty  observed,  that  the  question  as  to  the 
rights  and  privileges  of  the  foreign  government 
was  of  more  importance  than  any  other  consi- 
deration, otherwise>  iniictediiig  to  such  arrange* 
mehrt,  it  would  be  proper  to. advert  to  the  great 
incomreHienoe  which  had  been  snstddned  by  the 
arreat^  and  tbe  loss  of  «9t«nit  thousaiki  ponnds 
occasioned  l^iha  detedtioH.-  But  as  they  wei^ ' 
not4eBirous  toioBist  ifonecessarily  on  the  judgment 
of  the  Coart  on  the  abstraet  (pi^tiim^  they  did 
not  object  to  the  mode  proposed.'  • 

The  case  waa  accordingly  directed  to^  stand 
over,  and  a  memorial  on  behalf  of  the  salvors  was 
presented  to  the  ambassador  of  the  Netherlands, 
who,  after  communicating  with  his  own  govern-* 
ment,  requested  that  the  amount  of  the  recom- 
pence  due  to  them  might  be  submitted  to  the 
^ward   of   Sir   WUUcm  Scotk     In  consequence 

of 
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^^^J^^     of  this,  the  case  was  not  again  mentioned  in 
'     Court 


ISflO. 


The  foDowing  is  a  copy  of  the  award  made  by 
Sir  WilUam  Scott  :-^ 

I  have  considered  the  evidence  respecting  the 
Dutch  line  of  battle  ship  belonging  to  his  Ma- 
jesty the  King  of  the  Netherlands^  armSe  en  Jmt^y 
and  carrying  a  valuable  cargo  of  s{uces^  &a 
from  Batada  to  the  Tesel,  called  the  Prim 
Frederik,  which  was  brought  into  Maimfs  Ay 
by  the  assistance  of  persons  belonging  to  the 
British  brig  Howe^  of  the  port  of  Penxance. 
•These  persons  have  since  arrested  this  ship  and 
cai^o^  by  a  warrant  issued  from  the  High  Ceurt 
of  Admiralty,  in  a  cause  of  salvage,  on  account  of 
essential  services  rendered  to  them  in  a  aituadon 
of  imminent  danger. 

The  whole  of  the  evidence  before  me  cotMiste 
of  affidavits  made  by  the  master,  mate,  and  mitfi- 
ners  of  the  brig  Hott;^^— of  affidavits  made  by  the 
captain,  lieutenant,  and  four  other  officers  of  the 
Prins  Prederik  -t^  of  affidavits  made  by  two 
officers  of  the  British  navy,  who  were  witnesses  to 
some  parts  of  the  transaction  -—  and  of  an  affidavit 
made  by  a  person  who  describes  himsdf  as  French 
Consular  Agent  and  Vice  Consul  for  Oidmburgh 
and  Meeklenburgh.  An  affidavit  is  likewise  exhi* 
bited,  apparently  signed  by  the  Dutch  Captain  Fan 
Senden^  and  produced  as  his,  but  on  which  appeafs, 
in  an  obliterated  state,  a  part  of  the  condudkig 
paragraph,  which  expressed  his  belief,  that,  dot 
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Jbr  the  essential  serokes  rendered  by  Aese  asserted    ]Jj^JJ^ 
sahorSt  his  ship  "would  have  beenfoundered.    It  has  __^. 
been  communicated  to  me  by  the  proctor  for  thjB     *»•  ^'*» 
Prins  Frederiky  that  he    declined   to  subscribe 
this  averment,  upon  the  ground  that  it  was  not 
founded  in  fact    But  I  c(Mifess  it  rather  appears 
to  me,  that,  after  having  stated,  as  be  has  done, 
the  several  particulars  contained  in  the  :fonner 
parts  of  his  affidavit,  his  scruples  about  the  coo-* 
oludiDg  part  seem  to  be  somewhat  unreasonable 
and  inconsistent ;  for  no  man,  I  think,  can  read 
the  account  which  he  himself  gives  of  the  state 
of  the  weather,  of  the  ship,  and  of  the  whole 
o^w,  without  arriving  at  the  coocluaioh  which 
he  declines  to  express. 

Upon  the  evidence  contained  in  thes^  affidavits, 
I  have  to  observe,  Ist,  that  the  affidavits  them- 
selves are  all  made  in  recenti  faeto^  when  the 
knowledge  of  the  facts,  and  the  real  sense  of  their 
extent  and  valuer  must  be  supposed  to  be  most 
full  and  fredh ;  and,  Sdly^  that  they  are  all  pro- 
duced on  one  side,  that  of  the  asserted  salvors ; 
no  coQtradietioii  of  any  kind  being  adduced  ou  the 
other,  unless  this  affidavit  of  Mr.  Van  Senden  can 
be  80  considered. 

Upcm  the  evidence,  I  do  not  think  myself  bound 
to  observe  more  particularly,  than  by  stating,  that 
I  think  that  essential  service  is  therein  shewn  to 
'  have  been  rendered  to  this  ship  and  cargo,  and 
likewise  to  the  vumerous  persons  on  board ;  both 
this  valuable  property,  and  the  individuals  who 
vm%  in  the  oare  of  it,  havii^  been  preserved  in  a 
state  of  most  critical  danger*  It  appears  to  me, 
however,  that  tliere  have  been  errors  of  conduct 

on 
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^Ts^"*^     to  arise. 


on  both  sides,  which  have  tended  to  reduce  the 
value  of  this  property,  out  of  which  the  salvage  is 


I  think  that  the  first  application  for  a  recom« 
pense^  in  the  nature  of  salvage,  ought,  in  the  case 
of  a  ship  of  war  belonging  to  a  foreign  state,  to 
have  been  made  to  the  representative  of  that  state 
resident  in  this  country.  In  the  present  case  no 
doubt  can  be  entertained,  that  just  attention  would 
have  been  paid  to  the  application,  and  due  care 
taken,  after  proper  information  obtained,  to  have 
answered  the  claim  in  some  form  or  other,  as  sub- 
stantial justice  might  appear  to  require ;  for  it  is 
not  reasonable  to  suppose^  that  private  individuals 
in  this  country  should  go  unrewarded^  for  services 
performed  to  the  ships  of  foreign  governments, 
when  they  would  have  been  liberally  rewarded  for 
similar  services  performed  for  such  ships  belonging 
to  their  own.  At  the  same  time,  the  valuation  of 
those  services  is  proper  to  be  obtained,  at  least  in 
the  first  instance,  from  those  governments  them- 
selves, and  it  is  not  till  afler  their  denial  of  justice 
that  recourse  should  be  had  elsewhere.  Instead 
of  this,  the  application  is  made  direct  to  the  cap- 
tain of  this  ship,  who  treats  it  with  undue  disre- 
gard and  defiance.  I  say  undue,  because  at  any 
rate  some  salvage  was  due,  and  if  he  personally 
was  not  liable,  he  ought  at  leSiSt  to  have  informed 
them  where  the  demand  was  to  be  made.  On  his 
refusal,  a  wairant  of  detainer  is  sued  out  of  the 
Court  of  Admiralty,  and  this  begets  a  delicate 
question  of  jurisdiction  in  international  law,  which 
the  Court  was  disposed  to  treat  with  all  necessary 
caution.    The  vessel  is  said  to  have  been  detained, 

under 
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under    the   authority  of  this   warranty   for   six     2JL?!^ 
months. 


Why  she  was  not  released  upon  bail,  on  an  -W"^  ^"^ 
application  to  the  Court,  I  know  not ;  the  Court 
would  certainly  have  decreed  it,  if  any  such 
application  had  been  made,  but  without  prejudice  to 
the  depending  question  qf  jurisdiction.'  But  the 
real  state  of  the  fact  was,  I  presume,  that  the  ship 
was  in  a  totally  disabled  condition,  and  could  not 
proceed  upon  her  voyage  without  a  total  repair ; 
and  if  so,  it  is  by  no  means  an  exact  representation 
of  the  case,  that  she  was  detained  all  that  time  by 
the  mere  authority  of  the  warrant ;  and  it  is  like- 
wise an  unfair  chaise  that  the  wages  and  main- 
tenance of  the  officers  and  crew,  for  the  whole 
time,  (amounting,  as  stated,  to  ^5,400,)  are 
placed  to  the  account  of  that  detainer,  when  the 
ship  must  otherwise  have  been  detained  by  her 
own  incapacity  to  proceed.  I  see  no  reason  what- 
ever, why  much  the  larger  proportion,  both  of 
officers  and  crew,  might  not  have  been  shipped  off' 
to  Holland  whilst  the  vessel  remained  in  that  state 
of  inability  to  proceed,  however  occasioned. 

The  value  of  the  cargo,  on  its  arrival  in  Eng* 
landj  is  stated  to  have  been  ^27,750 ;  but  this  is 
on  a  supposition  that  it  had  suffered  a  quarter's 
deterioration  of  its  value  by  the  distress  which  the 
vessel  had  encountered  on  her  voyage.  This, 
however,  is  merely  conjectural ;  it  may  have  been 
much  more,  and  may  have  been  much  less.' 

It  was  an  error  on  the  part  of  the  salvors  not  to 
have  accepted  bail  in  the  value  of  ^32,000.  The 
Court,  upon  an  application  from  the  Dutch  govern- 
ment,  would    certainly  have  decreed  it,  relying 

upon 
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'StU^a^     sipon  its  good  faith  in  that  valuation ;  and  the 
...^.....^  result  of  the  appraisement  has  sufficiently  shewn, 
Abfc  171^     that  the  interests  of  the  salvors  would  have  been 
more  than  sufficiently  protected. 

Upon  considera^on  of  the  whole  case,  and  of 
what  has  occurred  in  it,  I  adjudge  the  sum  of 
(^v^     ;df  800  to  be  paid  to  these  salvors,  together  with 
their  expences. 
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TARRAGONA. 

'jPHE  reduction  of  Tarragona  by  the  combined  Jii^istii,i89i. 
operations  of  the  land  forces  under  the  com-  ythea  •  giant 
mand  of  Lieutenant  General  Lord  WiUiam  Beru  u^u^ 
Hnck,  and  a  part  of  the  fleet  under  Hie  command  J'*'^*^. 

__  toes  ror  otstn* 

of  Sir  Edward  Pellew  (now  Lord  Viscount  £.r-  imtion  uiKiDgii 
mouth),  took  place  in  the  year  1813.  mUita^  foms 

On  the7th  of  June  1820,  ii  grant  of  j^31,531 18^,  S^Rthe  *^ 
was  made  to  the  land  and  sea  forces,  beimr  the  f«»*«»»w 

-        -  ^   -  ^  ^  bound  to  aet 

estimated  value  of  the  booty  taken ;  and  the  com-  oo^jointhr,  and 
manders-in-chief^  Lord  WiUiam  Beniinck  and  Lord  ^^Jmfto^ 
JBamotahf  were  appointed  trustees  for  the  distri*  ^^^^J^^J^j 

bution*  them,  though 

The  warrant,  after  reciting  the  capture  of  the  ^intedf  ^ 
booty  and  the  application,  on  the  part  of  the  S^J[^^ 
captors,  for  a  grant  of  the  estimated  value  thereof,  '^^  ^^*^ 
and  referring  to   the  statute  for  regulating  the  j<nnt  and  ooiU 

/»  tf  _^        •       a"l      eurrent  mwint- 

payment  of  army  prize  money,  &c«,  was  m  the  mentanda 
following  words :— •«  We,  taking  the  same  into  S^^l 
**  our  royal  consideration,  are  graciously  pleased  *»«*»«>• 
''  to  give  and  grant,  and  do  hereby  give  and  grant, 
*^  to  the  said  Lieutenant  General  Lord  WiUiam 
*'  Bentinck  and  Admiral  Lord  Viscount  Eamouth^ 
*<  thesaid  sum  of  j^dl,531  185.;  and  that  the  said 
<^  sum  be  issued  and  paid,  without  any  fee  or  other 
^'  deduction  whatsoever,  in  trust  for  the  benefit 
'^  of  the  said  Lieutenant  General  Lord  WiUiam 
'*  Bentinckj  and  the  officers,  non-commissioned 
*'  officers,  and  privates  serving  under  his  imme- 

"  diate 


.^  12th,  1821. 


CC 
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TAa&^ooirA.  <f  disite  command,  and  of  Admiral  Lord  Viscount 
^'  JEamouth^  and  the  officers,  non-commissioDed 
'^  officers,  and  seamen  and  mariners  actually  on 
^*  board  of  our  before-mentioned  ships  employed 
*<  on  that  service,  as  booty  and  prize,  or  booty 
money  in  the  nature  of  prize  money,  under  the 
provisions  of  the  said  act  passed  in  the  fifly- 
**  fourth  year  of  the  reign  of  our  late  royal  father, 
to  be  distributed  under  the  provisions  of  iht 
said  act  of  parliament,  and  agreeably  to  our  pro- 
clamation for  the  distribution  of  prize  in  force  at 
^  the  time  of  the  said  expedition,  and  this  our  roy^ 
^  grant,  in  manner  and  in  the  several  prop<Mtions 
^  following/'  Theproportions,  in  which  distribution 
was  to  be  made  to  the  several  classes  of  the  army 
and  navy,  were  here  set  forth,  and  the  warrant  then 
went  on  as  follows :  *^  And  we  are  further  {leased. 
<'  to  direct,  that  all  such  respective  sums  of  money 
^  shall  be  distributed  as  prize  or  booty  mon^,  or 
^*  money  in  the  nature  of  prize  money,  according 
'^  to  the  provisions  of  the  said  act  of  parliament  of 
•♦  the  fifty::fo!Ulh_yfiaL-x>f -the  reign  of  oitf-lat6 
**^royal  father,  and  the  several  acts  relating  to  the 
^<  distribution  of  prize  money  in  our  navy,  and 
**  our  said  proclamation,  or  this  our  grant,  and 
^*  the  rules  and  customs  heretofore  used  and  ob- 
^^  served  in  our  army  and  navy  respectively  in 
"  that  behalf;  and  the  agents  entrusted  with  the 
1*  distribution  thereo]^  by  ^h&  ^s^d^^ieutenant 
•1  tjeneral  LiOrd  William  Bent^rh  flTJ/T^AfUnirat 


"  ^^rd   Viscount  Eamouth.  shall   give  .all  such 
ces  and  make  such  notifications  of  such  dis- 
tribution as  are  required  by  the  said  act  of  par- 
^^  liament,  and  the  several  acts  of  parliament  in 

11  '*  force 


Cf 
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Jtifyl2Ui»1821. 


«  force  rdadng  to  the  distribiition  of  prize  money  Tabraooha. 
<<  in  our  navy,  and  our  said  proclamation,  and  pay 
^^  over  all  unclaimed  shares  to  Chdaea  and  Green- 
wich  hospitals  respectively,  to  be  hereafter  paid 
to  the  persons  entitled  thereto,  or  remain  for 
^^  the  benefit  of  the  said  respective  hospitals,  ac- 
^^  cordiQg  to  the  provisions  and  regulations  of  the 
'*'  said  acts  of  parliament,  and  the  several  bills  m 
^<  force  relating  to  the  distribution  of  prize  money 
*<  in  our  navy :  And  we  are  further  pleased  gra- 
/^  dottsly  to  order  and  direct,  that  in  case  any 
«^  doubt  shall  arise  respecting  the  said  distribution, 
<^  or  in  respect  to  any  other  matter  or  thing  re- 
^  latiog  thereto^  the  same  shall  be  determined  by 
*^  the  said  commanders  of  the  said  land  and  sea 
'^  forces^  I^ieutenant  General  Lord  William  Ben- 
V  tiiwk  and  Admiral  Lord  Viscount  Exmouthy  or 
^^  by  BVKdi  person  or  persons  to  whom  the  said 
^^  cofumanders  of  the  said  land  and  sea  forces 
f^  shall  refer  the  same;  and  such  determination 
<<  shall  be  final  and  conclusive  upon  all  persons 
<^  concern^,  and  as  to  all  matters  and  things 
<^  relating  to  the  said  distribution/' 

On  the  S8th  oJ September  \%l9y  whilst  the  grant 
was  in  progress,  and  beiore  it  had  received  the 
royal  sign  manual.  Lord  WUUam  Bentinck  ex- 
ecated  a  power  of  attorney  in  favour  of  Lieutenant 
^CS^flel  M.emK  authorising  him  lo  reoeim 


Bountylnoney  wEjch  might  be  granted  to  him  a^^ 
flie  forces  which  had  been  under  his  commands 
and  generally  to  act  for  him  in  every  thing  relating 
thereto. 

On  the  4th  of  November  18S0,  Lord  Eamovth 
appointed  John  Petty  Musprattj  and  Joseph  Grimes 

VOL.  II.  K  K  his 
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tarraooka.    hig  secretary,  to  be  his  attorq^ya^  joujtly  ii^  aeve- 

ji%  12th,  1821.  ^^'^^y  *^  ^^*  ^^^  ^^^  ^^  ^^®  pyremiaes,  with  full 

powers  for  that  purpose. 

The  amount  of  the  gn^nt  havii^  beeo  received, 
and  the  numbers  entitled  to  share  having  been 
ascertained^  preparations  were  making  for  the  dis- 
tribution, when  a  difference  of  opinion  prevailed 
as  to  the  rights  of  the  agents.  Lord  EamouA  and 
his  attorneys  asserted  that  the  distribution  should 
be  juiiijjjTmadei  ^nd  th^t  the  agency  should  l>e^ 
divided  equally  between  the  agents  appointed  by 

"each  of  the  jr^tees.  so  that  Colonel  j^enah  should 
telcelfmoietv.  and  Mn  Miisprati  and  Mr.  Qrimes 

IHe^Eer  moietyof  the  five  per  cen^^  p9mmi^on 
QnTtTesum  to  be  distributed ;  whereas  Lord^Pi/- 

nSaw  Bendhcfc  ^pg  nis  attorney  contended  that 
^Colonel  Kenah  should  distribute  to  thp  ip,ntf  fhrrpg 
excluaivelypand  receive  Jii§_commission  on  the 

"pfoporilon  which  he  sEould  so  distribute. 

\G  discussion,  it^was~~agresd  on  both 
sides  to  submit  the  decision  upon  the  point  to  the 
Court  of  Admiralty. 

An  act  on  petition  wrtitMitfuarfi^tpto,  and  the 
warrant,  and  also  the  powers  of  attorney,  exhibited. 
On  the  part  of  Lord  Exmouth^  it  was  submitted, 
that  his  Lordship  and  Lord  William  Bentinck  are 
constituted  ^om^  trustees  for  all  and  every  the  pur- 
poses directed  in  the  warrant,  and  that  the  actual 
payment  of  the  several  shares  to  the  one  force  or 
the  other  is  a  part  of  that  joint  trust,  to  be  ex- 
ecuted by  themselves  or  their  agents  jointly  for 
the  whole  conjunct  force,  and  without  distinction 
as  to  their  respective  services ;  and  that  Lieutenlmt 
Colonel  Kenqh  is  not  entitled  to  have  the  shares 

belonging 
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belonging  to  the  sirmy,  with  the  agency  thereon,    TAaaAoowx. 
delivered  to  him  separately,  and  in  exclusion  of  ^^  .^th,  1821. 
the  agents  appointed  by  Lord  Eamouth. 

On  the  part  of  Lord  WilUam  Bentinck  and  his 
agent,  it  was  submitted,  that  the  separate  distri- 
bution by  Lord  Esmouth^s  agents  of  the  share  of 
the  navy  to  the  navy,  and  the  separate  distribution 
by  Lord  William  Bentinck^s  agent  of  the  share  of 
the  army  to  the  army,  was  consonant  to  law, 
custom,  and  equity,  and  in  strict  conformity  to 
the  tenor  of  the  grant ;  that  in  all  the  captures 
by  conjoint  expeditions  which  have  taken  place 
during  the  last  twenty-five  years,  it  has  been 
customary  for  distribution  to  be  made  sepa- 
rately by  each  separate  agent  to  the  naval 
and  military  forces  entitled  to  share,  with  one 
exception  only ;  that  this  practice  is  founded  on 
equity  and  expedience,  inasmuch  as  the  agent  for 
each  description  of  force  must  necessarily  be  most 
competent  to  discharge  the  duties  which  relate 
to  t^at  force,  and  does  actually  discharge  them  ; 
jIjI^,  ^  that  on  the  occasion  of  the  capture  of  Genoa,  and 
the  distribution  afterwards  made  of  the  proceeds 
granted,  the  same  course  was  pursued,  the  cap- 
ture being  made  by  the  same  naval  and  military 
forces,  under  the  very  same  oommanders.  ^  It  was 
therefore  submitted,  that  the  proportion  of  the 
money  due  to  the  army  ought  to  be  paid  over  to 
the  agent  appointed  for  the  army,  and  that  he 
ought  to  make  distribution  of  the  same  separately, 
and  receive  the  agency  thereon  for  his  own  use, 
agreeably  to  the  provisions  of  the  act  of  parlia- 
ment, and  conformably  to  the  custom  which  had  54  g.  s. 
always  prevailed  on  similar  occasions,   save  and 

K  K  S  except 
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Taeeaooka.    year  1813.    A  grant  of  the  booty,  or  to  apeak 
jwyi2tb,i82i   ™ore  correctly,  of  a  sum  of  money  in  Ueu  of  the 

booty  there  taken,  was  made  to  Sir  Edward  Fettew 
(now  Lord  Eamouth)^  the  commander  of  the  naval 
forces  employed    in  the  capture,   and  to  Lord 
fVm.  Bentinck,  who  had  the  command  of  the  land 
forces,  in  trust,  to  distribute  it  amongst  the  officers 
and  men  serving  in  the  expedition.     The  grant  is 
made  to  them  jointly,  and  not  severally^    The  law 
would,  therefore,  look  to  both  of  them  for  the  due 
distribution   of   every  part    of  the  property  so 
entrusted  to  them.     If  they  had  thought  proper  to 
have  acted  personaUy  in  the  distribution  of  this 
sum  of  money,  there  can  be  no  doubt  that  they 
must  have  acted/conjointly,  for  there  is  no  seve- 
rance in  the  grant.   Lord  fVm.  Bentinck,  it  is  true, 
might,  and  probably  would  have  paid  more  atten- 
tion to  the  interests  and  concerns  of  the  army,  and 
Lord  Exmouth  to  those  of  the  navy ;  for  it  is  natural 
that  a  greater  part  of  the  actual  management 
should  be  in  the  hands  of  the  persons  respectively 
best  acquainted  with  the  different  services;  but 
still  there  must  have  been  the  concurrent  attention 
of  both  of  them  running  through  the  whole  as  a 
whole.     It  must,  throughout,  have  been  a  joint 
transaction.     It  was  not,  however,  to  be  expected, 
that  these  distinguished  officers  would  act  persoo** 
ally  in  the  business  of  distribution,  but  that  they 
would  delegate  their  authority  to  others.     Lord 
Wm.  Bentincky  it  seems,    had   given  a  geneml 
appointment  to  Colonel  Kenah^  as  his  agent,  and, 
upon  the  issuing  of  this  grant,  Lord  Ejnnouth  gave 
a    power    of   attorney   to    Mr.    Muspratt    and 
Mr«  Grimes,  constituting  them  his  n^ore  immediate 

3*  and 
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and  special  agents  for  the  distribution  of  this  pro-    TAaRAooKA. 

perty;     There  certamly  was  no  joint  appointment  j^^^^^^^i. 

of  agents    by  Lord   TVnt.  Bentinck    and    Lord 

Eamouth,  but  the  question  is,  whether  the  trust 

did  not  devolve  jointly  upon  the  agents,  although 

severally  appointed ;   and  I  am  of  opinion  that 

it  must  be   held   to  have  so   done.     It  was  a 

conjoint  trust  according  to   the  grant;  and  the 

persons  deputed  by  the  original  grantees  must 

take  it  precisely  as  their  principals  had  done.    If 

Lord  fVm.  Bentinck  could  not  sever  himself  from 

Lord  Exmouth^  and  Lord  Exmouth  could  not  sever 

himself  from  Lord  Wm.  Bentinck ^  neither  could  the 

agent  of  the  one  sever  himself  from  the  agent  of 

the  other.     The  principals  coulc^ave  no  right  to 

alter  the  nature  of  the  trust  conftled'  to  them  by 

the  crown,  and  if  they  delegate  that  trust  to  others, 

it  must  go  to  their  substitutes  precisely  as  it  was 

lodged  in  themselves.     That  things  should  have 

taken  the  course 'they  did,  is  natural  enough.     It 

was  to  be  expected  that  Lord  Wm.  Bentinck  would 

nominate  a  person  connected  and  conversant  with 

the  affairs  of  the  army,  and  thatLord  jS^rmot^/Ashould 

select,  as  his  agents,  persons  well  acquainted  ^with 

those  of  the  navy.    This  is  exactly  what  must  have 

been  supposed  likely  to  occur.     Strictly  speaking, 

according  to  the  grant  and  according  to  the  act  of 

parliament,  the  appointment  of  the  agents  should 

have  been  conjoint;   and  although  this  has  not 

been  literally  complied  with,  I  think  it  must  be 

taken  as  if  it  were  so.     The  appointments,  though 

several,  are,  in  reality,  and  for  all  practiclPplir- 

poses,  to  he  deemed  conjoint.     It  is  said,  thatr^fte 

practice  has  been  otherwise  ;  that  it  has  been  ikiftt( 

K  ir  4  .  JorT 
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TAaBAGovA.    for  the  persons  appointed  by  the  commander  of  the 

ji«/yi2Ui,i82i.  ^^^^  forces  to  act  exclusively  for  the  army,  and 

the  persons  appointed  by  the  commander  of  the 
naval  forces  for  the  navy,  and  it  is  not  improbable 
that  it  may  have  been  so ;  but  still  I  think  the 
practice  has  not  been  in  conformity  to  what  the 
law  requires.  It  is  certainly  more  conducive  to 
the  security  of  all  parties  interested  that  therc^ 
should  be  a  joint  responsibility,  for  a  separation 
of  responsibility  must  necessarily  weaken  the 
security  of  all.  It  is  proper^  also,  tliat  each  of  the 
grantees  and  their  agents  should  know  precisely 
what  is  claimed  by  the  other  branch  of  the  service 
as  well  as  by  their  own.  I  should  not  think  of 
making  any  alteration  in  transactions  that  are  long 
past  and  bygone,  and  settled  to  the  satisiaction  of 
the  parties  interested,  but  when  I  am  called  upon 
to  consider  the  matter  in  a  subsisting  and  un- 
finished transaction,  I  must  say,  that  I  think  the 
practice,  which  is  stated  to  have  prevailed,  has 
been  erroneous.  It  seems  to  me  that  there  ought 
always  to  be  a  joint  and  concurrent  appointment, 
and  a  joint  and  concurrent  distribution.  Some- 
thing of  apparent  hardship  and  injustice  may 
possibly  occur  in  this  mode  of  settling  the  ques- 
tion. The  army,  in  this  particular  instance,  may 
have  a  superiority  in  numbers,  and  consequently  a 
majority  of  interest ;  but  it  must  not  be  forgotten 
that  this  might  have  been  just  the  other  way.  The 
navy  may,  in  other  cases,  have  the  same  or  a  still 
greater  superiority  in  numbersi  so  that  though 
there  may  be  inequality  in  particular  cases,  yet 
there  would  be  a  general  equality.  Lord  Ellen- 
borough^  many  yeai-s  ago,«appears  to  have  viewed 

the 
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the  matter  precisely  in  the  same  light,  and  to  have  taeeaooita. 
expressed  himself  strongly  to  the  same  e£fect  j„^i9th,i82i. 
Upon  the  whole,  I  am  of  opinion,  that  the  appoint- 
ment of  Lord  Eamouth  and  Lord  Wm.  Bentinck 
was  a  joint  appointment ;  that  if  they  had  them- 
selves  acted  mider  it  they  must  have  acted  jointly ; 
and  that  they  can  delegate  their  trust  in  no  other 
way  than  as  it  was  received  by  themselves. 
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■.48. 


B£E»  WiSHART. 

ju.  etfa,  18S8.  npHIS  was  a  question  <^  pilotage^  between 
^^^™*  Benjamin  Port,  a  cinque  port  pilot,  and  v/bAn 
ciin«e  M  %  Wishartt  the  master  and  sole  owner  of  this  vessel, 
on  wfaieh  they  depending  upon  the  construction  of  the  Pilotage 
^^^1Lt«  Act,  passed  in  the  52d  year  of  his  late  Majesty. 
•  phMofqiw-  Port^  who  was  a  regularly  appointed  cinque 
58  6. 3.  e.  s.     port  pUot,  boardcd  the  vessel  on  the  4th  of  De* 

cember  off  Dover,  piloted  her  to  the  Downs,  and 
afterwards  to  Standgate  Creek,  where  she  arrived 
about  noon  on  the  6th  of  December,  and  remained 
under  quarantine  until  ten  o'clock  in  the  morning 
of  the  8thy  during  which  time  he  remained  on 
board,  and  then  piloted  her  to  Gravesend,  where 
she  arrived  at  ten  a.  m.  of  the  9th.  The  pilot 
claimed  to  be  entitled  to  the  sum  of  jSZ  2^.  for 
boarding  the  ship  off  Dover,  and  piloting  her  to 
the  Downs ;  to  the  sum  of  je9  9s.  for  piloting 
her  from  the  Downs  to  Standgate  Creek ;  to  the 
sum  of  jf  1  4^.  for  remaining  tliere  with  her 
three  days  under  quarantine ;  and  to  the  sum  of 
^4f  I6s.  3d.  for  piloting  her  from  Standgate  Creek 
to  Gravesend,  —  amounting  altogether  to  the  sum 
of  j?17  11^.  3d.  The  claim  of  the  pilot  was 
admitted  by  the  owner,  except  as  to  the  sum  of 
jf  1  4^.  for  the  time  the  ship  was  under  quaran- 
tine, and  a  tender  was  made  of  ^16  15s.  3d.  as 
the  amount  due  to  the  pilot,  including  8^.  for  re- 
maining under  quarantine  one  day  only.     The 

question 
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question  was,  whether  the  days  on  which  the  vessel     The  Bn. 
entered  and  left  Standgate  Creek  were  to  be  con- 
sidered  lay  dcn/s^  for  which  the  pilot  was  entitled 
to  charge* 

Lord  Stowell^  held  that  they  were  not  so  to 
be  considered*  and  pronounced  the  tender  of  the 
owner  to  be  sufficient. 

Note.  ---  The  regulations  of  the  Ttitdty  Houae 
(confirmed  by  the  Chief  Justice  of  the  Kizig's 
Bench),  for  the  payment  of  their  pilots,  are  in 
conformity  with  the  decision  of  Lord  Sknpell  in 
this  case. 


««Nl^-i ^•^k««Wi««MM^ViH^«<>«Wi— ■••W««**«i.»— «M**>i^«k*«-««« 


*  On  the  14th  of  July  1821  Sir  WUliam  8coU  vnm  created  » 
Peer  of  the  United  Kingdom,  by  the  title  of  Bftmi  Simell  of 
^IdkmN  in  the  eoan^  of  (Ueuceiier. 
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BATAVIA,  heretofore  The  Unity. 

Feb.  15th,  'THIIS  was  a  suit  brought  by  Samuel  Curtis^  for 

^®*^  wages  earned  by  him  in  the  capacity  of  mate,' 

British  ship  on  a  voyage  from  this  country  to  the  East  Indies 

STrfhi^Aili  and  back.     The  ship,  originally  named  "  The 

r<E^!^Jrtrf  ^^fyy'  w^  *>ui'*  **  Dundee,  in  Scothmdj  and- 
the  world,  diTMt  duly  registered  as  the  property  of  Richard  Thortt'^ 

hiTwagcsewned  Um,  a  Bfittsh  subject  She  was  dispatched,  under 
m(^Sto~'  the  command  of  James  Turner  as  master,  with 
withhinudfin  Q^fg^  qu  board  as  mate,  to  Batavia.  where  she 

this  oountfTy 

and  the  Court  landed  pait  of  her  cargo,  —  proceeded  thence  to 
win  enibrce^e  SingpoTC  aud  bock  to  BaUma,  where  she  delivered 
XI^^^L^  the  rest  of  her  cargo.  Whilst  lying  at  Bataoia, 
A  fortiori,  if  the  Bobept  Thomton.  who  was  a  BritishA}OTn  subiect, 

transfer  of  the  "^ 

ship  was  inanely  but  had  bceu  for  somc  time  absent  from  England^ 

^  caused  the  name  and  national  character  of  the 

ship  to   be   changed,    directing   the    master  to 

obliterate  the  name  '^  Vnityj^  which  had  been 

painted  on  her  stem,  and  to  call  her  the  **  Batasvia 

von  BaUwiaJ*    Richard  Thornton  deposed,  that 

this  change  of  name  and  national  character  took 

place  in  consequence  of  a  sale  of  the  ship  by  him 

to  Robert  Thornton^  who  had  settled  at  Batavia ; 

but  Curtis    and    others    deposed  that  no    such 

transfer  took  place  ;  that  the  ship  originally  was 

and  still  remains   the  property  of  Richard  and 

Robert  Thornton  and  JFm.  Ogle  JVest,  who  were 

partners  in  a  house  of  trade  in  London  ;  and  that 

the  pretended  transfer  of  the  ship  was,  as  admitted 

by  Robert  Thornton  at  the  time,  for  the  sole  pur- 
pose 


HIGH  COURT  OP  ADMIHAI/TY.  501 

pose  of  evading  the  payment  of  the  additional   '"'^  batayia. 
duties  which  would  be  charged  upon  her  as  an     j;*^.  i5tb, 
English  ship  in  the  ports  and  colonies  of  the        ^®^ 
Netherlands.    The  vessel  was  afterwards  navigated 
under  the  Netherlands  East  India  flag  to  Antwerp, 
where  she  delivered  her  cargo  to  Wm.  Ogle  Wesit^ 
to  whom  it  was  consigned,   and  then  sailed  in 
ballast  for  the  port  of  London.    At  Gravesend, 
Richard  Thornton  came  on  board,  in  the  absence 
of  Turner  the  master,  directed  Curtis  to  act  as 
master — to  bring  the  ship  on  to  London — and  to 
report  her  at  the  custom-house  as  a  Batavian  ship, 
which  he  accordingly  did,  representing  himself  to 
be  the  master  and  a  Batavian  mart. 

An  appearance  was  given  under  protest  for 
Robert  Thornton,  the  asserted  owner  of  the  ship. 

TTie  Advocate  of  the  Admiralty,  in  support  of 
the  protest,  argued,  that  the  Court  had  no  juris- 
diction over  this  case,  first,  because  the  ship, 
against  which  the  suit  was  promoted,  w|is  a  foreign 
ship,  sailing  under  foreign  colors,  and  belonging 
to  a  subject  of  the  king  of  the  Netherlands,  reside 
ing  and  carrying  on  business  in  a  colony  of  that 
kingdom ;  and  that  the  suit  had  been  instituted 
without  the  consent  of  the  ambassador  or  consul 
or  other  public  officer  of  the  King  of  the  Nether- 
lands.  Secondly,  because  the  party  promoting  the 
suit  was  not  a  British  but  a  Batavian  subject,  and 
bad  so  sworn  himself  to  be  when  he  reported  the 
ship  at  the  custom-house ;  and  lastly,  that  he  was 
not  the  mate,  but  the  master  of  the  vessel,  and 
thereibre  incapable  of  suing  for  his  wages  in  the 
Court  of  Admiralty* . 

Lushington, 
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JP«*.lJlh» 


LaMtigtM^  £br  the  party  suing,  admitted,  that 
tlie  Court  geoeially  declined  to  entertain  suits  far 
wages  earned  on  board  fore^^n  ships,  unless  with 
the  consent  of  the  representative  of  the  nation  to 
which  the  yessd  might  belong ;  but  he  contended 
that  this  was  to  be  deemed  a  British  ship— ^thi^ 
there  had  been  no  bondfide  transfer*— that  she  was 
skill  the  property  of  the  originid  British  owners, 
who  had  disguised  her  s<rfely  for  the  purpose  (^ 
ttiroidkig  the  payment  of  duties,  and  of  facilitating 
their  commerce  with  the  Dutch  colonies —» that 
Robert  Thornton  was  a  member  of  a  house  of  trade 
carrying  on  business  in  lAWdon^  and  was  still  to 
be  considered  a  British  subject  —  that  the  party 
suing  was  a  native  of  England,  and  had  never  been 
domiciled  in  any  other  country — that  he  had  been 
hired,  and  had  acted  as  mate  during  the  whole 
voyage  to  the  East  Indies  and  back— and  that  the 
mere  circumstance  of  his  havi^  assumed  the 
character  of  master  fr<Mn  Gravesend  to  Lc/ndcm 
would  not  bar  his  right  to  sue  in  the  Admiralty  for 
his  wages,  at  least  until  the  time  of  his  arrival  at 
Gravesend. 

Judgment. 
Lord  StawelL — If  the  fact  were  fully  established 
that  this  vessel  had  been  transferred  to  a  foreign 
owner,  I  should  still  hold,  under  the  circumstances 
of  this  case,  that  this  Court  has  authority  to  take 
care  of  the  claims  of  a  British  mariner.  It  can 
never  be  allowed  that  the  owner  shall,  by  selling 
his  ship  in  a  distant  part  of  the  world,  divest  the 
seaman  of  his  wages  earned  under  a  contract 
entered  into  with  himself  in  this  country.    I  have 

not 
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not  the  slightest  doubt  as  to  the  power  of  the   iTieBATAYiA. 
Court  to  enforce  such  a  contract  upon  the  return     j^^  ^^^ 
of  the  vessel  to  this  country,  and  therefore  feel        ^^^* 
no  hesitation  in  compelling  the  payment  of  the 
wages  sued  fon    The  Court  might  certainly  feel 
some  delicacy  in  interfering  with  f(»eign  vessels, 
without  the  sanction  of  the  rept esentattve  of  the 
country  to  whkb  they  belong,  but  I  do  not  believe 
tli^t  there  has  been  in  this  case  any  sole  of  this 
ship;  I  think  it  was  a  mere  colorable  transfer^ 
with    a  view  of  avoiding  the    heavy  duties  at 
J^tmna.    I  am  clear,  therefore,  upon  the  point  of 
jurisdiction  on  this  part  ot'  the  case  ;  and  as  fer 
the  pretesee  that  this  man  has  lost  his  right  of 
suing  for  his^  wa^s.  as  mate  on  the  voyage  from 
this  country  to  Batavia  and  back,  because  he  acted 
in  the  capacity  of  master  in  conducting  the  vessel 
from  Gravesend  to  London^  that  never  can  be  held 
a  valid  objection.    I  shall  override  the  protest, 
with  costs. 

J\^Qfe.-<**This  case  was  no  &rther  pn 
the  wages  being  immediately  paid. 
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JULIANA,  Ogilvie. 

Mknh  i9ch,    ^PHIS  was  a  suit  instituted  by  WUUam  Lattimore^ 
In  *  dhiM  *  seaman,  against  George  Horsley  Pahner  and 

toyaee>iiiwhieh  Lestock  Wihon^  the  principal  owners  thereof,  for 
^^Sv^T^tabm'  the  raoovery  of  wages  earned  on  board  this  ship. 
^  ma^^'^  A  summary  petition  was  given  in  and  admitted 
fi^t^^ercby  ^^  *^  P*^  ^^  LotHmore,  in  which  it  was  pleaded, 
ctfuedforthe  that  iu  August  18S0  the  Juliana  was  designed  on 
ri^^n^^ltj^  a  voyage  from  Portsmouth  to  New  South  Waks^ 
ti^dt^tibdT'  thence  to  Bataoia,  thence  to  Bengal,  and  back  to 
wagei  up  to  the  the  port  of  Londofi ;  that  the  master  hired  him  as 

time  of  AiTiTal  ''  -, 

at  eMh  port  of  a  scamau  on  board  for  the  voyages,  at  the  rate  of 
^att^pt  to  ^^  per  month ;  and  that  on  the  22d  of  August  he 
Sf^i^^i^  went  on  board  and  entered  into  articles  of  agree- 
i^eioiiofthe    ment;  that  the  ship  took  on  board  convicts  for 

ship  on  the  lait  *" 

part  of  such  Ncw  South  Walcs,  and  arrived  there  on  the  97th 
hpina^I^  of  December  following,  landed  the  convicts,  and, 
'S^^'^^^  having  taken  on  board  live  stock  and  salt,  in 
that  they  sbau    Januorv  1S91  sct  ^A  foT  Port  Jocksoni  arrived 

not  be  entitled       ,  ,  ^ 

to  any  part  of  thcro  at  the  latter  end  of  the  same  month, 
lea  thTSup^'  delivered  her  cargo,  and  in  the  following  month 
i2^*rfdL  proceeded  in  ballast  to  Batavia,  and  there  arrived 
charge, wiu not  in  the  montfa  of  March;  that  she  then  took  a 
the  Court  of  catgo  of  poultry  for  Minto,  and  copper,  oil,  and 
Admiralty.       gpices  for  Bengali    arrived    and    delivered  the 

poultry  at  Mtntocj  and  proceeded  to  Siccapore, 
where  she  arrived  on  the  4th  of  May  following, 
and  having  discharged  the  rest  of  her  cargo,  and 
taken  in  300  tons  of  sugar  for  England,  sailed  on 

the 
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the  15th  of  July  J  and  arrived  in  the  Downs  on  the  *"*•  J^niAVA. 
19th  of  December;  that  the  ship  struck  on  the  Marchi90H 
Kentish  Knock  on  the  24th  of  December^  and  was  ^^^ 
wrecked,  and  all  the  crew,  with  the  exception  of 
Lattmore  and  another  mariner,  were  lost;  that 
LatHmore  was  picked  up  by  a  fishing  boat  on  the 
27th  of  December y  and  came  to  London  ;  that  te 
applied  for  his  wages,  but  was  refused  payment. 
The  petition  then  ^eaded  that  Lattmore  fithhfuUy 
performed  his  duty  as  a  seaman,  and  well  deserved 
the  wages  schedulate ;  and  it  further  pleaded,  that 
during  the  voyages  aforesaid,  save  the  voyage  irom 
Calcutta  to  London,  luge  freights  were  earned ; 
and  that  on  the  last  voyage  a  considerable  part  of 
the  cargo  was  saved  from  the  wreck ;  and  that  the 
freight  earned  upon  what  was  so  saved,  was  more 
than  sufficient  to  pay  the  wages  claimed* 

Schedule  referred  to  in  the  Petition* 

tmUam  Laiiimortt  fihipped  on  board  the  Juliana^^ 
22A  of  August    1820,  aitd  arrived  at  Deptjord  L32    a    a 
27th  of  December  1821,  being  sixteen  months  and  | 
five  days,  at  the  rate  of  £2  per  month      -        -  J 

Bj  sundnaB  neceived     •       «  •  -.«7<>e 

25    6    B 


An  allegation^  responsive  to  the  summary  peti- 
tion, was  brought  in  on  the  part  of  tbe  owners. 

It  pleaded,  in  the  first  article,  that  previous  to 
the  ship  sailing  from  London  in  August  1820, 
articles,  of  the  usual  printed  form,  were  prepared 
in  duplicate,  and  filled  up,  whereby  the  officers  and 
seamen  engaged  to  proceed  on  a  voyage  from 
London  to  Botany  Bay,  the  East  Indies,  and  all 

VOL.  II.  L  L  ports 
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TkB  JuuAVA.  ports  and  places  to  the  eastward  of  the  Cape  of 
Manki9^  Good Hopc^  to  which  she  should  be  ordered  by 
1822.  the  owners  or  their  agents,  and  from  thence  back 
to  the  port  of  Londou,  under  the  conditions 
therein  mentioned ;  that  the  articles  of  agreemeat 
were  signed  in  duplicate  i  that  one  part  of  them 
was  sent  to  the  owners  in  London,  and  has  since 
been  brought  into  the  registry  of  the  Court,  and  that 
the  other  part  was  retained  on  board  the  ship^  and 
was  lost  when  she  was  wrecked  on  the  Kentish 
Knock  ;  that  by  these  articles  it  was  agreed,  that  no 
officer  or  seaman  should  demand  or  be  emUUed  to 
his  wageSy  or  any  part  thereqf^  until  the  arrival  ^ 
Ike  ship  at  the  above  mentioned  port  (^ discharge^ 
and  her  cargo  delivered  ;  and  it  fiuther  pleaded^ 
that  by  the  above  mentioned  port  of  discharge  vsas 
meant  and  intended  the  port  of  London,  and  Aat 
the  ship  was  totally  lost,  togeAer  mth  her  c^o, 
on  her  return  to  and  bqfifre  her  arrival  in.Lanflanf 
and  before  any  part  qf  her  cargo  had  bem 
deUoered. 

The  second  article  recited  the  lattear  part  of  the 
sununary  petition,  in  which  it  was  stated^  '^  4iiat 
wlien  the  ship  was  wrecked,  a  coonderable  part 
of  the  caxgo  was  saved,  and  that  the  freight  earned 
upon  the  part  of  die  cargo  so  saved  was  more  than 
sufficient  to  pay  the  wages  claimed,''  denied  -  the 
truth  of  what  was  6o>stated,  and  allied,  that.tiid 
whole  cargo  was.  last,  excq>t  sixteoi  booees  of  oit 
and  ginger,  supposed,  to  be  a  part  of  it^. which, 
fNna  the  damaged  state  they  were  itu  and  the 
experices  to  which  they  were  liaUe^  were  of  little 
er  no  value ;  and  if  they  hlid  been  delivered  in 
London,   the  ffeight  6f  them  would  not  kave 

II  amouated 


HIGH  COORT  OP  ADMIRALTY.  ,  507 

amounted  to  more  than  about  j^l3  j  and  that  no  '^^  JmuAaiA. 
freight  has  been  received  or  is  due  or  recoverable  j^^ig^ 
for  any  part  of  the  cargo.  "23. 

The  admission  of  the  first  article  of  this  alle- 
gation was  opposed. 

Judgment. 
Lord  StowelL  —  This  is  a  suit  commenced  by  a 
mariner  for  wages  acquired  in  a  very  long  voyage, 
the  particulars  of  which  are  set  forth  in  a  summary 
petition.  It  is  alleged  that  this  seaman,  fViUiam 
LatHmore^  was  hired  in  August  1820  to  proceed,  at 
wages  therein  specified,  on  board  the  Juliana  from 
PartsmotUkf  designed  on  a  voyage  to  New  South 
Walesy  Batavia,  Bengal,  and  back  to  London.  She 
accordingly  sailed  with  a  cargo  of  convicts  to  the 
riv&r  Derwent  in  New  South  Wales ;  arrived,  and 
landed  them  there,  took  on  board  live  stock  and 
salt  provisions,  and  sailed  to  Port  Jackson,  where 
she  delivered  that  cargo  ;  and  then  isailed  to 
BatoMa^  where  she  took  in  a  cargo  of  poultry^ 
which  she  partly  delivered  at  Minto^  and  Aen  sailed 
to  Siccapore,  where  she  delivered  tiie  remainder, 
and  took  in  sugar  for  England  and  various  goods 
for  Cakuttay  at  which  place  she  discharged  the 
latter  goods,  and  took  in  other  articles  for  Ea^lani. 
In  the  month  of  December  last  she  arrived  in  the 
Downs,  where  having  struck  on  the  Kentish  Knock, 
rfie  was  wrecked,  and  every  soul  on  board  perished, 
except  Lattimore  and  another,  who  were  picked  up 
by  a  fishing  boat ;  and  it  is  alleged  that  this  sea^ 
man^  durii^  the  whole  of  these  voyages,  did  weJl 
and  ably  p^orm  his  duty.  These  circumstances 
are  all  of  them  honestly  and  fairly  admitted  by  the 
owners ;  but  it  is  pleaded  in  the  first  article  of  their 
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The  jouAXA.  allegation,  that  all  the  mariners,  previously  to  their 
jfofdHduT  sailing  from  England^  signed  articles,  whereby  it  was 
isss.  '  amongst  other  things  stipulated,  that  no  seaman 
belonging  to  the  vessel  should  demand  or  be  entitled 
to  his  wages,  or  any  part  thereof,  until  her  return 
to  LondoTiy  and  her  return  cargo  delivered.  It  is 
admitted  by  the  owners,  in  their  answer  to  the 
summary  petition,  that  they  had  received  nearly 
three  thousand  pounds  freight  for  the  early  parts 
of  the  voyage,  and  possibly  more,  as  they  had  not 
yet  received  the  whole  of  their  accounts  from  their 
agents  in  India  ;  whether  they  had  assured  their 
freight  and  received  from  the  insurers,  or  not,  does 
not  appear. 

This  is  then  a  divided  voyage,  in  which  cargoes 
successively  taken  in  and  delivered  at  different 
ports  earned  freight  for  the  owners  at  each  port 
of  delivery  by  the  known  general  law ;  and  by 
the  same  general  law,  wages  were  earned  by  the 
mariners.  I  believe  I  might,  for  both  purposes, 
without  rashness,  appeal  to  the  writings  of  every  ac- 
credited author  on  such  subjects  in  every  langus^ 
of  the  maritime  nations,  and  to  every  decbion  of 
their  maritime  courts.  What  the  contract  was  be- 
tween the  owners  of  the  ship  and  the  freighters 
does  not  appear  —  no  contract  is  exhibited,  nor 
is  it  described ;  at  what  time  the  freight,  which 
they  admit  to  have  been  received,  was  paid.  Is  not 
stated.  At  any  rate  it  could  therefore  only  have 
been  suspended,  not  extinguished,  as  the  wages  of 
the  seamen  are  contended  to  be,  by  the  loss  of  the 
ship.  It  is  less  material  to  enquire  into  this  point, 
because  no  agreement  of  the  owners,  however 
qualified,  with  the  freighters,  would  bind  t!ie 
mariners  to  forego  any  benefit  that  belonged  to 
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them.  If  the  owners  have  foregone  any  such  ThejuuAKA. 
benefit  for  themselves,  they  are  undoubtedly  wise  jfankioth, 
enough  in  their  generation  to  indemnify  themselves  ^^22. 
by  other  terms  of  the  contract — by  enhancement 
of  the  freight — or  by  such  other  means  as  would 
restore  the  just  equilibrium  of  interests  under  it 
The  common  mariner  is  easy  and  careless,  illiterate 
and  unthinking;  he  has  no  .such  resources,  in  his 
own  intelligence  and  experience  in  habits  of  busi- 
ness, as  can  enable  him  to  take  accurate  measures 
of  postponed  payments,  with  proper  estimates  of 
profit  and  loss.  I  observe  that  many  signers  to 
these  articles  are  marksmen  ;  whetner  the  present 
suitor  could  write  or  read  does  not  appear ;  for  the 
duplicate  which  he  executed  was  lost  with  the 
vessel.  The  probability  is,  that  if  he  reads  at  all, 
non  legit  ut  clericus,  he  does  not  read  with  a  clerk- 
like understanding  of  the  import.  Upon  all  prin- 
ciple, therefore,  the  agreements  of  the  two  con- 
tracting parties,  so  differently  qualified^  are  not  to 
be  scanned  by  exactly  the  same  measure. 

Another  more  important  distinction  between 
owners  and  mariners  is  this,  that  whatever  bargain 
the  owners  may  make  with  the  freighters,  they  can 
insure  their  freight  against  all  misadventures  — 
not  so  by  the  law  of  France^  which  prohibits  the 
owners  from  insuring.  By  the  law  of  England 
their  insurance  of  the  freight  is  as  little  affected  by 
the  total  loss  of  the  ship^  as  the  insurance  upon 
the  ship  herself.  But  the  mariner  is  not  permitted 
to  insure  his  wages  by  the  policy  of  our  law,  in 
order  that  he  may  be  stimulated  to  all  possible 
personal  exertion  for  the  preservation  of  the  ship, 
on  which  alone  all  his  own  interests  are  made  to 
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T^jvuMMA.  depend.  The  result  is,  that  the  mariner  embarka 
juj^  j^  upon  terms  of  great  comparative  disadvantage. 
X8S8.  The  owner  contracts  with  a  certainty  of  receiving 
his  freight  at  all  hazards,  if  not  from  the  hand  of 
his  freighter,  from  that  of  his  insurer,  and  it  is  in- 
diflferent  to  him  from  which.  If  he  does  not  insure, 
it  is  only  because  he  thinks  it  more  beneficial  to 
himself  to  stand  his  own  insurer.  But  the  mariner 
goes  to  sea  upon  the  single  security  of  the  ifceight. 
His  labours  and  perils  have  nothing  else  to  trust 
to.  Freight  is  the  mother,  and  the  only  motiier  of 
wages ;  if  that  goes,  every  thing  goes.  He  has  no 
stepfiither,  if  I  may  so  say,  in  the  character  of 
insurer,  to  supply  the  loss. 

The  freight  being  the  only  security  of  the  ma- 
riner, the  Courts  have  been  justly  anxious  to  uphold 
his  lien  upon  it.    Whenever  freight  is  earned,  bis 
title  to  wages  becomes  vested,  though  the  time  of 
payment  may,  from  causes  of  necessity  or  conve- 
nience, be  postponed.    Where  a  voyage  is  divided 
by  various  ports  of  delivery,  a  proportional  claim 
attaches  at  each  of  such  ports ;   and  the  Courts 
have  upheld  that  title  against  all  attempts  to  evade 
or  invade  it.     The  attempts  have  usually  appeared 
in  the  form  of  renunciations  of  this  right  obtained 
from  the  mariners,  without  any  consideration  what- 
ever advanced  for  this  surrender.     The  first  form 
in  which  it  was  attempted,  was  in  taking  from  them 
simultaneous  bonds  to  that  effect,  at  the  execution 
of  the  usual  contract.    And  if  the  Courts  had  sup- 
ported these  collateral  instruments,  the  effect  might 
have  been  this,  that  seamen  might  contract  for  a 
voyage  of  circumnavigation  round  the  globe^  might 
deliver  cargoes  at  ten  different  ports,  at  each  of 
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which  freight  was  earned  by  their  own^,  and  then  ^^  Jiiw». 
if  the  ship  had  the  misfortuoe  of  being  lost  in  hes  ^tarehimk 
return  home»  upon  the  Goodwin  SandSj  they  were       ^^^ 
to  be  turned  adrift,  if  they  escaped^  without  a 
single   penny  to  face  the  debts  whadi  the  ne^ 
cessary  subsistence  of  their  families  had:  inoiurmd 
during  their  three  years  absence,  on  a  service^  of 
£itigue  and  danger  to  themselves,  though  of  great 
emolument  to  their  owner.    I  shall  state  a  few 
leading  cases  to  shew,  that  all  British  courts  hare 
concurred  in  discountenancing  that  attempt ;  and 
I  am  the  rather  disposed  to  do  so,  from  concetroig 
that  great  misapprehension  has  prevailed  upcm  the 
subject  of  these  cases* 

The  first  case  that  occurred  aAer  this  contriv- 
ance of  bonds  was  resorted  to,  was  that  otBuck  and 
RwwUnson^  determined  in  the  Court  of  Admiralty, 
afterwards  in  the  Court  of  Chancery,  and  finally  in  i  Browo,  p.  a 
the  House  of  Lords,  in  1704.  The  captain  of  an 
East  India  ship  took  bonds  on  an  outward-bound 
voyage  to  the  East  Indies  from  themariners^  condi- 
tioned that  they  should  not  demand  any  wages  until 
the  sh^'s  return  to  the  port  of  London^  under  a 
penalty  oTsSSOO.  The  ship  was  lost  in  the  river 
Hugky^  after  delivering  part  of  her  outward  cargo. 
On  the  captain's  return  to  BngUmd^  he  was  sued 
in  the  Admiralty  Court  by  the  seamen  for  wages 
on  the  outward  voyi^ ;  his  owners  refund  to 
defend  him ;  he  filed  his  bill  in  the  Court  of 
Chancery  against  them  and  against  the  seamen 
for  wages,  for  an  injunction  to  stop  the  then 
suits  for  reimbursement.  The  injunction  was  At 
first  granted,  but,  on  further  consideration  and 
advisement,   was  dissolved  by  Lord  Ciianeellor 
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The  JvnuHju  Somers  ;  his  Lorcbhip  decltfing  that  he  could  not 
'^—*—^  stop  the  seamen* s  proceeding  for  their  wages  ;  and 
18S8;  that  if  they  recovered  their  wages  against  him,  be 
had  his  remedy  against  his  owners.  Now  nothing 
can  be  more  clear  than  that  Lord  Scmers  bad  com* 
plete  power  to  do  what  he  had  akeady  dane,  to 
grant  an  injunction  if  he  lliought  fit.  It  could  be 
from  no  defect  of  power  that  he  dissolved  it ;  and 
if  these  suits  had  appeared  friv(dous  and  op* 
pressive,  tending  merely  to  exhaust  the  seamen^ 
and  harass  their  employers,  be  must  have  eon^ 
tinned  it.  The  bonds  must  have  been  before  fainit 
because  they  constituted  the  best  defence  the  cap* 
tain  could  make ;  and  they  did  constitute  his  de* 
fence  in  the  Court  of  Admiralty,  in  which  the  suit 
went  on ;  for,  as  the  report  says^  the  certain  made 
the  best  dtfence  he  cotUdf  and  parHcularly  insisted  on 
the  bonds  which  the  seamen  had  executed,  and  whiek 
that  Court  declared  to  be  wriest  and  wid  in  lam. 
Here  is  a  direct  judgment  of  the  Court  of  Admi*- 
ralty,  and  a  strong  indirect  judgment  of  that  ^reat 
master  of  equity.  Lord  Somers,  upon  the  invalidity 
of  these  bonds.  For  I  find  great  difficulty  in  svp* 
posing  that  that  injunction  would  have  been  dis- 
solved, if  Lord  Somers  had  entertained  any  doubt 
of  their  mvalidity.  He  surely  never  would  have 
retraced  his  own  steps  upon  any  other  ground 
than  an  alteration  of  judgment  upon  that  point,---* 
particularly  when  the  fi^-ce  of  his  expressions  is 
considwed^  that  he  could  not  stop  the  seamen  from 
proceeding  for  their  wages.  There  were  proceed- 
ings afterwards  in .  the  Court  of  Chancery  be- 
tween the  captain  and  the  East  India  Company, 
in  which  Lord  Keeper  Wright  had  dismissed  the 
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captain's  bill  for  reimbursement  of  the  wages   ti»  jouam. 

he  had  been  compelled  to  pay  by  sentence  of    2imthi9^ 

the  Court  of  Admiralty.    The  whole  matter  tra-        i^^- 

veiled  up   afterwards   to   the   House  of  Peers, 

where  the  Lord  Keeper's  decrees  upon  that  point 

were  retfersedj  and  his  payments  to  the  mariners 

so  far  a&*med.    It  is  mentioned  somewhere,  that  ^}^^  ^  ^>> 

pioffy  p*  448* 

the  Lords  disappraoed  the  sentence  of  the  Admi- 
rally.  I  can  find  no  trace  in  any  report  of  any 
such  £sappi!Oval,  but  quite  the  contrary.  On  the 
eSKt  of  the  judgment,  the  contrary  is  strongly 
implied^  for  it  leaves  the  mariners  in  full  possession 
of  their  sentences,  referring  the  other  parties  ta 
their  remedy  of  appeal,  if  they  chose  to  try  it.  If 
the  House  of  Lords  had  disapproved,  they  would 
have  taken  the  same  course  diat  they  did  with  the 
Lord  Keeper's  decrees,  which  they  disapproved, 
and  signified  their  disapproval  by  reversing.  It 
is  a  very  strong  jN'oof  that  no  expressions  of  dis- 
approbation dropped  from  the  noble  and  learned 
persons  who  usually  influence  the  law  judgments 
of  that  House,  that  there  the  proceedings  stopped. 
There  can  be  little  doubt,  that  if  such  expressions 
of  disi^probation  had  occurred,  the  East  India 
Company,  in  the  temper  which  they  then  mani- 
fested, would  have  resorted, 'in  quick  march^  to 
the  Court  of  Delegates,  in  confidence  of  such  en- 
couragement received.  But  I  have  examined  the 
registers  of  that  Court  at  and  about  that  period, 
and  I  find  that  no  such  remedy  was  attempted. 
Tiie  sentence  of  the  Court  stands  unrepealed ; 
and  I  think  I  may  safely  add,  that  Mr.  Femon  is  s  vcmoD,  728. 
correct  in  referring  to  this  case  in  his  Edwards 
v.  Childf  when  he  describes  it  as  a  case  affirmed  by 
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the  House  qf  Lords  upon  appeal^  though  Ale  East 
India  Company  had  taken  hands  from  the  seamen  not 
to  demand  wages  unless  the  ship  returned  to  London^ 
What  are  we  to  understand  by  this  description  ? 
There  were  three  pomts  before  the  House  o£ 
Lords,  the  two  decrees  of  the  Lord  Keeper  and 
the  judgment  of  the  Court  of  Admiralty,  The 
two  decrees  were  actually  reversed.  What  cooid 
be  qffirmed^  but  the  judgment  of  the  Admiraity? 
The  description,  as  given  by  that  accurate  re« 
porter,  cim  apply  to  nothing  else.  \ 

This  decision  of  the  Court  of  Admiralty  is  not 
solitary.  It  expresses  the  standing  law  of  that 
Court  upon  this  subject.  It  is  described  as  such 
in  all  books.  It  is  some  confirmation  of  its  being 
the  law  of  that  Court,  that  it  is  so  likewise  iui  tiie 
Scotch  Courts  which  proceed  upon  eqoitable  ptk^ 
ciple  as  it  does^-T-timr  Court  of  Admisattjr  anui 
Court  of  Session.  In  that  learned  work  of  Mr.  jBpi^ 
lately  most  deservedly  elected  Professor  dihsm  in 
of  Edinburgh,  entitled  '<  Commentarim  on  the  Lam 
of  Scotlmd/^  the  case  of  Morrison  v.  HmdUan  is 
cited,  as  establishing  a  contcaet  so  woided  t»  be 
only  a  suspension  of  the  demand,  not  a  limitation 
of  the  right.  Mr.  BeU.  seems,  to  Uiink,  that  if  the 
agreement  was  more  clearly  expressed,  it  would 
be  held  efiectual  in  ScoUand.  The  probability  of 
such  an  expectation  is  not,  I  tinnk,  fortified  by 
what  immediately  follows,  that  in  the  case  of 
Rossr.  Glass/brd,  in  which  the  party  ibunded 
upon  a  custom  in  a  particular  port  to  make  such 
agreements,  the  Court  declared,  Aat  if  suck  a 
practice  did  exists  it  was  highly  to  be  disapprtoved 
qfj  as  fraught  with  inkumamty  and  destructive  to 
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irade^  and  that  it  was  high  time  it  should  be  corrected.   '^^  Joeiava.* 
If  so,  clearness  of  expression  for  such  a  purpose    ^^^ig^ 
would  not  be  likely  to  facilitate  its  recq)tion.  i6S2. 

To  what  I  have  observed  respecting  the  case  of 
Buck  and  JRawUnson^  I  would  only  add,  that  my 
highly  venerated  friend^  Lord  Chief  Justice  Abbot,  Abbot  on  Ship- 
expresses,  in  an  early  and  valuable  publication,  ^^,2. 
a  most  just  disapprobation  of  the  judgment  of  the 
Admiralty,  unless-  the  bands  were  deemed  by  the 
Court  to  have  been  obtained  hy  fraud  or  oppression^ 
But  the  fact  must  be  taken  along  with  it— -that  the 
Admiralty  did  so  deem  them,  and  so  pronounce 
them ;  for  it  pronounced  them  wyust  and  void  in 
law^  which  is  only  saying  the  same  thing  in  another 
form  of  words.  No  man  willingly  submits  to  in* 
justice^  knowing  it  to  be  such ;  and  if  he  does  sub- 
mit to  injustice,  it  is  upon  advantage  taken  of  his 
ignorance  or  his  weakness,  or,  in  other  words,  by 
oppression  or  fraud. 

I  come  now  to  our  Courts  of  Common  Law,  and 
the  rather,  because  I  see  it  declared  in  some  books 
that  those  Courts  hold  a  different  law  upon  this 
suhject  from  the  Court  of  Admiralty.  I  know  not 
the  authority  on  which  that  can  be  asserted.  In  the 
first  place,  the  contrary  must  be  presumptively,  at 
least,  the  doctrine  of  the  common  law,  for  being  no* 
toriously  the  rule  of  the  law-merchant,  it  must  be 
taken,  till  the  contrary  is  shewn,  to  be  the  rule  of 
the  common  law,  which  adopts  the  law^merchant 
as  its  guide  upon  the  subjects  which  it  regulates. 
I£  a  variation  is  alleged,  it  must  be  shewn  to  exist, 
and  by  what  authority ;  all  presumption  is  against 
it  J  it  is  the  doctrine  of  the  law  of  England,  as  it  is 
of  the  maritime  world  generally,  that  the  title  to 
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wages  accrues  upon  the  receipt  of  freight,  not  by 
the  special  terms  of  the  contract,  but  by  the  general 
policy  of  the  law.  Freight^  wherever  acquired, 
is  the  mother  of  wages,  without  a  word  said  about 
such  an  agreement  in  the  terms  of  the  contract 

The  great  leading  case  in  the  common  law  is 
the  case  decided  by  that  great  master  of  English 
jurisprudence.  Lord  Chief  Justice  Holt.  No 
doubt  can  be  entertained  of  the  reality  of  this 
case,  or  of  its  authority.  It  is  the  foundation  of 
long  proceedings  in  the  Court  of  Chancery,  re- 

s  VernoD,  797.  ported  by  Mr.  Vernon,  (Edwards  and  Child).  It  is 

mainly  relied  on  in  the  argument  in  Dodd  and 
Appleby;  and  it  is  expressly  recognized  by  Mr.  Jus- 
tice Xaurence,  in  the  after  consideration  of  that  case, 
as  most  justly  decided.  That  case  was  tliis :  The 
captain  of  the  ship  Success  took  bonds  from  the 
seamen^  when  he  hired  them,  not  to  demand  any 
wages  till  the  return  of  the  ship  to  the  port  of 
London^  and  not  to  demand  any  wages  if  the  ship 
was  lost  before  her  return  to  it.  The  ship  sailed 
to  Bengal  and  delivered  her  cargo^  and  was  taken 
by  the  French  on  her  return  voyage.  The  captain 
was  sued  by  the  mariners  for  the  wages  that  be- 
came due  at  Bengal,  and  although  the  bonds  were 
given  in  evidence  in  an  action  tried  b^ore  the  Lord 

s  Vernon,  798.   Chirfjustice  Holt,  yct  the  mariners  recovered  their 

wages.  The  bonds  being  given  in  evidence^  it  is 
clear,  first,  th^t  there  was  no  objection  to  their 
xnere  form  and  execution ;  ^secondly,  that  they 
must  have  been  considered  by  the  Judge>  being 
noticed  as  the  foundation  of  the  defence.  The 
result  was  the  same  as  in  the  Admiralty,  —  that 
they  were  deemed  intrinsically  bad ;  intended  to 

controul. 
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coDtroul,  not  the  terms  of  the  contract,  but  a  great  'D»e  J^tuawa. 
principle  of  the  general  law  independent  of  those  ""^j^^TeZ" 
terms,  and  as  such,  not  entitled  to  its  protection.  i^^^. 
Here  is  this  case,  described  by  Mr.  Justice  Laurence 
as  most  correctly  decided,  and  unopposed  by  any 
one  succeeding  case  before  Jppleby  Sind  Dodd ;  for 
what  preceding  case  to  that  case  is  there  in  which 
Lord  Chief  Justice  Holfs  holding  is  at  all  con- 
troverted? Succeeding  and  opposing  cases,  if  any 
occurred,  must  have  b^en  recorded ;  if  no  sudi 
cases  are  shewn,  it  must  be  taken  that  thQ  deter- 
minations which  followed  must  have  followed  the 
same  course,  and  that  the  law  was  so  settled.  It 
is  a  great  confirmation  of  this,  that  these  collateral 
bonds  were  universally  given  up  as  ineffectual,  and 
that  another  contrivance  was  resorted'to  on  which 
the  parties  now  rely. 

The  case  of  Edwards  v.  Child  was  subsequently 
carried  up  into  the  Court  of  Chancery,  by  the 
captain  proceedifag  against  the  East  India  Com- 
pany for  his  own  wages,  and  reimbursement  of 
the  wages  he  had  paid  the  seamen,  and  the  Lord 
Chancellor  decreed  both  should  be  paid  to  him 
with  interest  and  costs.  So  that  here  was  a  strong 
afiirmance  of  the  equity  of  Lord  Chief  Justice 
HoU*s  decision  by  this  judgment  of  that  Court 
Mn  Justice  Laurence  observes,  in  his  judgment  in  s  emc^  30s. 
Dodd  and  Appleby ^  that  the  Court  of  Chancery 
might  have  considered  tliat  there  was  something  un^ 
reasonable  in  the  Mtgain.  Nothing  con  be  more 
just  than  that  conjecture ;  for  on  what  other 
ground  could  it  have  refused  all  e£fect  to  the 
bonds  ? 

'   Upon  a  fair  view  of  thfase  authorities,  I  think 

myself 
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Tb»  jMAMA.  myself  entitled  to  say,  that,  in  the  judgment  of  the 
j^^j^  Court  of  Admindty,  of  the  Courts  of  Common 
18S8.  Law,  of  the  Court  of  Chancery,  and  of  the  House 
of  Lords,  so  far  as  they  have  been  called  to  the 
c<Kisideration  of  the  subject,  the  attempt  to  extin* 
guish  the  right  of  the  mariner  by  collateral  bonds 
iji  renunciation  had  clearly  fitiled.  Another  mode 
was  to  be  resorted  to, — that  mode  which  the 
Courts  of  Scotiand  have  reprobated,  of  inserting  a 
covoiant  into  the  contract  itself  to  the  same  eflfect 
as  that  which  had  fiuled  in  the  form  of  a  bowL 
And  Ms  was  intended^  is  is  said,  to  meet  the  ^^ffi- 
cuUy.  What  difficulty  ?  Difficulty  there  was  none 
in  the  law,  for  the  law  was  clear  and  setded ;  ^^ 
difficulty  there  was  nc»ie  arising  from  -any  con* 
trariety  of  judgments  in  the  Courts,  for  their 
judgments  were  all  in  harmony.  I  know  of  no 
difficulty  but  the  ordinary  one  of  finding  the  money, 
when  it  became  occasionally  due  under  the  ancient 
and  confirmed  expositions  c£  the  law.  Those  who 
advised,  and  those  who  adopted  the  c<intrivance, 
entertained  doubtless  the  hope  that  a}l  difficulties 
of  this  species  would  foe  removed  by  the  simple 
tiansfer  of  the  covenant  from  IJie  bond  into  the 
contract.  It  seems  to  have  had  its  fair  share  of 
temporary  success ;  for  my  honoured  friend,  the 
learned  Lord  Chief  Justice,  mentions,  in  the 
excellent  publication  I  have  adverted  to,  that  no 
seamen  had  then  claimed  in  any  Court  against  the 
covenant  down  to  1802.  When  the  transfer  had 
been  made  of  this  covenant  from  the  bond  to  the 
contract  does  not  distinctly  appear ;  but  it  was 
not  brought  controversially  to  the  notice  of  any 
Court  till   1808,    in  the  case  of  Appkhj/  and 

Dodd, 
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JDodd,  tried  at  GuUdhaU  before  Lord  EUenbor<mgh\  i^  Jotuvju 
in  which  the  seaman  was  ncmsuited  upon  his  ^iarcki^etk 
contract;  and  in  the  following  term  moved  for  i^m. 
a  new  triaL  It  was  moved  very  particularly  on  s  Ea^,  soo. 
the  authority  of  Lord  Holt^^  decision  in  the 
case  of  bonds.  The  Reporter  says^  that  Lord 
EUmbaraugh  had  ruled  ^t  the  true  tcnstnctkm 
of  the  articles  Jwmded  an  the  policy  qf  ike  act  iff 
87  G.  III.  c.  7S.  excluded  the  {daintiff's  title jpro 
raid.  That  act  was  a  We9t  India  act»  leveUed 
against  the  frequency  of  desertion  in  a  West  India 
voyage,  which  the  voyage  in  question  was.  In  its 
preamble,  and  in  its  whole  provisions,  it  is  confined 
to  the  prevention  of  that  mischief  so  prevalent  in 
those  voyages.  In  the  after  consideration  of  die 
case,  Lord  ElkfAorough  is  reported  to  say,  ^^  that 
«  the  reason  of  this  stipulation  was  no  dmAt  to 
'^  oblige  the  mariners'^  to  return  home  widi  the 
'<  ship,  and  not  to  desert  her  in  the  West  Indies  ; 
^^  yet  the  terms  <^  it  are  general,  and  include  the 
''  present  case ;  and  we*  cannot  say,  against  the 
<<  express  contract  of  the  parties,  that  the  seamen 
<*  shall  recover  their  w^es  ';'*  and  he^  adverts  fur-* 
ther  <<  to  the  anxious  policy  oi  the  l^slatoie  to 
'^  enforce  the  return  home  of  seamen  in  their  ships 
^<  from  the  West  Indksn'  I  think  it  is  dear  from 
this,  that  his  lordship  calls  in  this  particular  act  as 
supplemental  and  auxiliary  to  this  construction, 
and  that  he  makes  the  intent  of  this  stipulation  to 
be,  mihout  doubts  the  enforcement  of  the  policy  of 
that  West  India  act.  But  you  cannot  associate 
this  policy  with  this  East  India  voyage,  which 
has  nothing  to  do  either  with  its  preamble  or 
its  provisions  against  West  InfUa  desertkms,  for 

which 
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jkmJvuMMA.  ^pfiiich  purpose  idoae;wr4iis  LcHrdship  asserts,  the 
MBivhi9^  parties  inserted  the  sftlpfilAtioDy  and  which  there- 
1888.  fQre,  I  presume^  he  would  not  be  inclined  so  to 
construe  and  apply,  where  no  such  purpose  was  in 
cooteoiplation.  Far  from  me  be  the  presumption 
of  impugning  a  judgment  proceeding  from  persons 
of  such  ^endid  talents  and  character ;  — - 1  knew 
them  too  well  and  respected  them  too  highly ;  --r  all 
I  say  ia,  diat  the  judgment  does  not  approach  to 
the  piresent  case ;  it  stands,  if  I  may  so  say,  at  the 
distance  of  half  the  globe  from  it.  The  preaent 
question  is,  therefore,  as  far  as  I  know,  untouched ; 
•  and  this  Court  is  called  upon,  for  the  first  tisai^  to 
sanction  this  covenant  in  the  contract^  where  it  faa^ 
no  peculiar  policy  to  support  it,  but  stands  nftom 
the  sole  ground  of  ousting  the  general  law,  t(»>tie 
disherison  of  the  mariners  of  this  country.       / 

In  ccMisidering  that  question,  I  am  not,  I  tfaiak, 
to  foi^t  the  high  authoriti^  under  which  it  has 
been  uniformly  held,  that  such  a  covettant  tMm^ 
the  articles^  but  executed  at  the  very  sanie  time, 
and  for  the  very  same  purpose,  and  in  the  very 
same  terms,  and  by  the  very,  same  pacties»  was  wh 
reasanabk  and  wyust,  and  to  be  fcowaed  up<m  by 
the  law.  Does  it  become  moire  reasonable  and 
more  just  by  being  incorpoiated  in  the  artidea  ?•— - 
Is  its  moral  quality  at  all  altered  and  improved  by 
this  mere  alteration  of  form  ?  If  vicious  in  its 
substance  and  grain,  is  it  purified  by  inserting 
it  in  the  articles?  Is  the  bMd  the  mother  of  aU 
the  mischief?  How  this  might  be  considered  in 
a  court  of  common  law,  I  cannot  presume  to 
predict.  I  know  that  that  syatem,  admirable 
in  its  construction,  and  still  more  in  its  actual 

administration. 
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admiiiistratioD,  resting  most  properly  <m  its  an-*  '"^J«^«^ 
cient  and  approved  tedmical  rulea^  is,  on  that  ^^^^  ^  ^^ 
account,  sometimes  unable  to  reach  the  real  jas«  i«»* 
tice  of  a  case,  which  it  therefore  leaves  to  otiber 
jurisdictions  to  discover  and  apply.  No  small  part 
of  the  Chancery  jurisdiction  is  built  upon  this  very 
foundation.  That  exercise  of  jurisdiction  is  not  sel- 
dom so  applied  to  maritime  contracts.  In  the  first 
case  I  lay  my  hand  upon,  Edwards  v.  East  India  s  Vemom  sio. 
Compa^igf,  it  is  stated,  '<  that  though  a  charter^ 
^*  party  is  so  penned  that  no  freight  can  be  re- 
covered upon  it  at  law^  yet,  if  the  ship  owners 
^  have  a  just  demand,  equity  will  relieve  them." 
A  court  of  law  works  its  way  to  short  issues,  and 
oeiafines  its  views  to  them.  A  court  of  equity 
takes  a  more  comprehensive  view,  and  looks  to 
every  connected  circumstance  that  ought  to  influ- 
ence its  determination  upon  the  real  justice  of  the 
case.  This  Court  certainly  does  not  claim  the 
character  of  a  court  of  general  equity ;  but  it  is 
bound,  by  its  commission  and  constitution,  to  de- 
termine the  cases  submitted  to  its  cognizance 
up<m  equitable  principles,  and  according  to  the 
rules  of  natural  justice.  How  far  a  Court  of  Law 
would  limit  its  view  of  the  question  to  the  letter 
of  the  ccmtract,  and  leave  these  im{»*ovident  men 
to  find  their  way  in  a  Court  of  Equity  out  of  a  bar- 
gain which  that  Court  has  deemed  unreasonable, 
vdien  it  appeared  in  another  form  substantially 
the  same,  I  am  not  entkled  to  pronounce*  There 
are  those  who  perhaps  might  lament,  if  this 
humble  class  of  suitors  were  ccmipelled  to  a  pilgri- 
mage through  a  second  Court.  This  Court  is  not 
VOL.  ir.  M  M  disposed 
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The  jvuAMA.  dispoged  to  impose  that  burthen  upon  them ;  —  it 
MankiM^  ^^»  ^  ^^^  ^  ^^  ^^»  pTotect  thcse  illiterate  and 
IMS*  unc(xperienced  persons  against  their  own  ignorance 
and  imprudence.  And  I  confess  I  feel  disposed 
to  do  so  more  in  the  case  of  fluere  articles  than  in 
the  case  of  articles  and  bonds ;  because  I  think  it 
much  more  probable  that  covenants  bearing  h»d 
upon  them  should  slip,  unnoticed,  into  artides 
whidi  they  execute  as  mere  formal  instruments  of 
course,  tlran  into  bonds,  which  are  instruments  of 
rare  occurrence  to  them,  and  by  which  their 
curiosity  would  naturally  be  excited  and  farmed. 
I  may  add,  that  the  terms  in  which  the  stipulation 
appears,  might  probably  be  understood  by  the 
mariners,  as  they  are  actually  understood  by  the 
ComU  4ii  Scotland,  to  signify  only  a  postponement 
of  the  payment,  not  a  privation  of  the  title  whiiefa 
the  law  had  guaranteed  to  diem.  The  words  aie 
sufficiently  satisfied  by  that  interpretation ;  and  I 
infer,  irom  the  present  proceeding,  that  the  mari-^ 
ners  so  understood  them,  odierwise  they  might  be 
chaiged  with  a  want  of  that  good  JUth,  with  which 
they  have  a  right  to  be  credited^  if  they  were  now 
resisting  a  claim  which  they  fully  understood  and 
admitted  at  the  date  of  the  agreement. 

I  have  been  alarmed,  in  the  ai^ument,  with  the 
terrible  consequences  that  are  to  ensue,  if  I  should 
reject  the  allegstion ;  for  that,  in  that  case,  it  is 
said,  the  representatives  of  all  the  unfortunate 
persons  who  have  perished  would  attempt,  by  the 
same  remedy,  to  recover  the  expected  fruits  of 
the  labours  and  perils  of  their  departed  relatives. 
That  objection  carries  with  it  no  terror  to  my 

mind. 
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mind.  If  they  are  entitled  to  the  remedy,  it  k  ^^^  Juuaxa. 
peculiarly  fit  in  such  a  case  as  this  that  they  should  "TZidugZ" 
have  it  t^ss. 

It  has  likewise  been  urged,  for  the  same  pur-  -^ 
pose  of  alarm,  that  I  should  introduce  a  diversity 
of  law  upon  the  same  subject.  That  suggestion 
assumes  what  I  am  not  prepared  to  admit,  that  a 
court  of  law  would  give  a  sanction  to  this  con« 
trivance  for  eluding  the  law  by  the  incorporation 
of  the  covenant  in  the  articles.  I  am  not  to  anti- 
cipate, from  any  thing  that  has  yet  happened,  that 
this  will  take  place ;  but  if  it  did,  no  diversity  Is 
introduced ;  it  is  a  diversity  already  existing  ;  it  is 
no  more  than  that  which  ordinarily  results  from 
the  didBbrent  iteration  of  the  rules  of  law  and  the 
principles  of  equity. 

It  is  an  objection  often  justly  made  to  argu- 
ments, that  cases  of  great  hardship  and  inconve- 
nience are  put  to  exemplify  the  evil  consequences 
that  may  result  from  the  doctrine  which  is  op- 
posed, if  it  should  be  established,  that  the  cases 
are  extreme  and  extravagant,  — -  exist  only  in  the 
regions  of  ingenious  fiction,  —  and  lie  quite  beyond 
the  sphere  of  all  moral  probability.  What  is  the 
actusd  existing  case  in  the  simplest  form  of  fact  ? 
Here  is  a  poor  man  compelled  to  sue  as  a  pauper^ 
not  being  able  to  find  any  body  to  stipidate  for 
him  in  costs;  a  man  in  a  station. of  life  very 
humble,  but  most  useful,  and  on  that  account 
highly  to  be  protected  and  favoured  by  the  mari- 
time law  of  a  great  maritime  country.  He  enters 
into  the  service  of  this  ship  in  the  port  of  London. 
She  carries  a  most  troublesome,  a  most  disgusting, 
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March  I90i, 
18SS. 


The  jiruAHA.  anc[  aniost  dangerous  cargo,  a  cargo  of  convicts 
to  New  South  WaleSy  which  she  delivers  at  that 
end  of  the  globe.  These  wages  are  earned  by  the 
general  law,  without  regard  to  any  special  agree- 
ment Here  she  takes  in  a  new  cargo,  and  earns*  ' 
more  wages  by  the  delivery  at  PortJacksonj  wh^re 
more  freight  is  carried.  She  sails  to  Bataoia^ 
where  a  new  cargo  is  taken  in,  which  is  delivered 
at  Mmto  and  Seramporey  with  new  earnings  of 
freight  and  wages.  She  takes  in  a  new  carg^o, 
partly  for  Calcutta^  and  partly  for  London;  de* 
livers  the  goods  at  Calcutta^  where  the  same  benefit 
accrues  to  her  owners  and  mariners;  and  takes  in 
more  goods  for  London,  for  which  port  she  sails. 
She  arrives,  infra  quatuar  maria^  in  what  the  law 
calls  the  King  of  Engbmffs  chambers,  iti  the 
DownSf  in  the  very  fauces  of  the  ultimate  port, 
after  a  voyage  of  above  sixteen  months'  con- 
tinuance. There  this  ship  is  unfbrtu&ately  wrecked, 
and  every  soul  on  board,  captain,  officers,  amd 
crew,  (amounting  I  know  not  to  how  many^  but  I 
observe  that  forty  names  are  subscribed  to  the  one 
contract  that  remains,)  all  perish,  save  these  two 
men,  who  only  are  left  alive  to  tell  the  story.  He 
applies  for  his  wages,  states  his  services  of  labour 
and  danger,  which  are  not  denied  ;  but  he  is  met 
by  a  covenant,  that  he  shall  not  be  entitled  to 
any  thing  unless  the  ship  is  actually  returned  to 
London.    I  mean  no  reflection  whatever  on  the 

1  gentlemen  who  avail  themselves  of  the  objection. 
They  have  a  right  to  demand  the  judgment  of  tiie 
Court  upon  their  covenant  for  their  own  interests 
/in  this  case,  and  those  general  interests  of  other 

persons 
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peraons  occupied  in  6ther  cases  of  the  like  kind.   The  juluxj. 
I  must  particularly  speak  with  marked  approba*    March\9ih, 
tion  of  their  personal  conduct  towards  this  man  in       ^^^^* 
his  calamitous  condition.   He  was  naked^  and  they 
clothed  him;  hungry,  and  they  gave  him. food; 
sicky  and  they  administered  carefully  to  his  re- 
covery.   On  regaining  his  health  he,  not  unjustly, 
requires  his  wages.    But  the  result  is,  perierunt 
tempora  Umgi  servitii!  for  himself  and  his  dis- 
.appointed  family,  (if  he  has  one,)  and  he  is  com- 1 1 
pelled  to  come  to  this  Court  as  a  pauper  for  his  > ' 
pittance,  having  nothing  to  shew  but  his  services 
and  his  misfortunes,  not  much  sweetened  by  the  1 1 
consolation  of  being  informed  that  it  is  all  his  owUj 
doing,  aad  that  he  has  thought  fit  to  bring  it  uponj 
himself  by  his  own  indiscretion  in  signing  suchi 
a  contract. 

I  shall  say  no  more  than  that  this  is  the  first 
Court  to  which  this  covenant  has  been  directly 
presented,  in  a  manner  naked  of  any  particular  act 
of  parliament  or  of  any  peculiar  circumstance 
that  should  give  a  special  influence  and  colour  to 
the  judgment  upon  the  general  question  of  its 
validity.  The  facts  of  the  case  are  such  as  cannot 
recommend  it,  I  think,  to  any  Court  upon  any 
discussion.  But  at  any  rate,  I  will  not  be  the  first 
Judge  on  record  who  shall  give  it  a  sanction.  I 
therefore  rgeet  this  article  of  the  allegation,  and 
shall  of  course  proceed,  upon  the  summary  pe- 
tition, and  if  it  be  duly  supported  by  proof,  shall 
feel  myself  bound  by  law,  authority,  and  justice 
to  pronounce  for  'the  wages  on  the  outward 
voyages* 

M  M  3  Note. 
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TheJuuAiiA.       ^ofe.— The  second  artide^  which  was  merely 

2^g^i^     contradictory  to  a   part  of  the  seaman's  sum- 

18S8.        mary  petition,  alleging  that  enough  of  the  cargo 

was  saved  to  answer  the  wages,  was  admitted 

out  opposition; 
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EXTRACT  from  the  definitive  treaty  of  peace 
between  Great  Britain  and  France ;  signed  at 
Paris  the  30th  of  May  1814. 

1st.— His  Most  Christian  BCafeaty,  eoncunriog  without  reserve 
in  the  sentiments  of  His  Britamuo  Miajeaty.  with  respect  to  a 
description  of  traffic  repugnant  to  the  prineiplfls  of  natural 
justice  and  of  the  enHghtened  age  in  whieb  ve  live,  engages  to 
unite  all  His  efforts  to  those  of  His  JMUnuic  Majesty,  at  the 
approaching  Congress,  to  induce  all  the  powers  of  Christendom 
to  decree  the  abolition  of  the  Slave  Trade,  so  that  the  said  trade 
shall  cease  universally,  as  it  shall  cease  definitively,  under  any 
circumstances  on  the  pmt  of  the  French  Government,  in  the 
course  of  five  years ;  and  that  during  the  said  period  no  slave 
merchant  shaU  import  or  iiell  slaves,  except  in  the  colonies  of  the 
State  of  which  he  is  a  subject. 
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Extract  of  a  letter  from  Loid  Castlereagh  to  the 
Doke  of  Wellington ;  dated  Foreign  Office,  Auguft 
6th,   1814. 

A  second  regulation,  highly  important  to  prevail  on  France  to 
accode  to,  is,  a  reciprocal  permission  to    our  respective  cruizers, 
within  certain  latitudes,  to  visit  the  merchant  ships  of  the  odier 
powier,  and,  if  found  with  Slaves  on  board,  in  contravention  of 
tlMa  Miw  of  their  particular  State,  to  carry  or  send  them  in  fbr 
a4ijudicatM>n.    To  soften  the  exercise  of  this  power,  periiaps  it 
aopight  be  eacpedient  to  require  the  sentence  of  condemnation  t6 
be  passed  in  the  Courts  of  Admiralty  of  the  country  to  which  the 
ship  detained  belongs ;  the  proceeds,  if  condemned,  being  divided 
i>etween  the  captors  and  the  State*    Some  power  of  this  nature, 
within  the  tract  of  the  Slave  Trade,  is  of  the  first  importance. 
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APPENDIX  (C.) 
Extract  of  a  Letter  from  the  Duke  of  WcUu^ton  to 
the  Prince  of  Bene^ento ;  dated  Paris,  August  26th 
1814. 

IT  would  be  desirable,  secondly,  that  the  ships  of  war  of  both 
nations  should,  within  the  northern  tropic,  and  as  fiw  to  the 
westward  as  longitude  twenty-five  from  Greenwich,  have  the 
permission  to  visit  the  merchimt  ships  of  both,  and  to  carry  or 
send  in  for  adjudication  those  found  with  slaves  onboard,  in  oon- 
travention  of  the  law  of  the  State  to  which  they  shouM  belong. 
It  would  be  expedient  to  arrange  that  the  adjudication  should  take 
place  in  the  Courts  of  the  admiralty  of  the  country  to  whidi  they 
belong,  and  that  the  proceeds,  if  the  vessel  should  be  condemned, 
should  be  divided  between  the  Captors  and  the  State. 


APPENDIX  (D.) 

Extract  of  a  Letter  from  the  Duke  of  Wellington  to 
Lord  Castlereagh;  dated  Fbris,  November  5th 
1814. 

My  Lord, 
HAVING  had  an  opportunity  of  talking  with  the  Ikfinister  of 
Marine  last  night,  regarding  the  measures  to  be  adopted  to  carry 
into  execution    the  King's  orders  for  preventing  the  Slave  Trade 
on  the  north*west  coast  of  Africa,  I  discovered  that  that  proposed 
in  my  note  of  the  26th  of  August,  addressed  to  the  Priuoe  of 
Benevento,  viz.  The  reciprocal  $earch  by  ships  of  war  of  both 
nationSp  /of  vessels  trading  on  the  coasts,  was  so  disagreeahle  to  the 
Government,  and  I  had  seen  in  different  publications  that  ii  was 
likely  to  be  so  much  so  to  the  nation^  that  there  was  no  chance  in 
suaxeding  in  getting  U  adopted,  and  therefore  I  prepared  tiie 
memorandum,  of  which  I  enclose  the  copy,  to  be  submitted  to 
the  Minister,   at  a    meeting  which  I  was  to  have  vrith  him  this 
liay. 


APPENDIX. 
APPENDIX  (E.) 

Extract  from    the  Protocol  of  the  second  special 

Conference  relative  to  the  Abolition   of  the  Slave 
•  Trade,  Vienna,  January  28th,   1815. 

« 

Lord  Castlereagh  ayant  dit  dans  le  cours  de  ces  explications 
que  Fabolition  de  la  Trait6  sur  toutes  les  cdtes  au  Nord  de 
TEquateur,  dtoit  surtout  desirable,  cpmme  foumissant  les  moyens 
les  plus  simples  et  les  plus  sCirs  pour  mettre  un  terme  k  tou 
traffic  illegal  et  fraudulent,  et  pour  exercer  la  Police  centre  leB 
Batimens  qui  se  preteroient  k  un  pareil  traffic,  M.le  Prince  Tal- 
le3nand  a  prid  Lord  Castlereagh  de  determiner  le  sens  de  cette 
demiere  expression.  Lord  Castlereagh  a  repondu  qu  il  entendoit 
par  cette  Police  celle  que  tout  Gouvemement  exer^it  en  vertu 
de  sa  propre  Souverainet^,  ou  de  ses  Trait6s  particuliers  avee 
d*autre8  Puissances. 

M.  le  Prince  Talleyrand,  et  M.  le  Comte  Palmella  ont  dit,  quilt 
nadmettoient  en-fait  de  police  maritime  que  ceUe  que  chaque  Puii* 
Mance  exerce  sur  ces  propres  Batimens. 
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APPENDIX  (F.) 

Declaration. 

Vienna,  Feb.  8th,  1815. 
The  Plenipotentiaries  of  the  Powers  who  signed  the  Treaty  of 
Paris,  the  30th  May  1814,  assembled  in  Congress: 

HAVING  taken  into  consideration,  that  the  traffic  known 
under  the  name  of  the  African  Slaoe  Trade  has  been  regarded,  by 
just  and  enlightened  men  of  all  ages,  as  repugnant  to  the  principles 
of  humanity t  and  of  universal  morality ;  that  the  particular  cir- 
cumstances to  which  this  traffic  owes  its  origin,  and  the  difficulty 
of  abruptly  interrupting  its  progress,  have  to  a  certain  degree 
lessened  the  odium  of  continuing  it ;  but  that  at  last  the  public 
voice  in  all  civilized  countries  has  demanded  that  it  should  be 
suppressed  as  soon  as  possible ;  that  since  the  character  and  the 
details  of  this  traffic  have  been  better  known,  and  the  evils  of 
every  sort  which  accompanied  it  completely  unveiled,  several 
European  Grovemments  have  resolved  to  suppress  it,  and  that 
successively  all  powers  possessing  colonies  in  different  parts  of 
the  world  have  acknowledged,  either  by  legislative  acts,  or  by 
treaties,  and  other  format  engagements,  the  obligation  and  neces- 
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sity  of  abolishing  it ;  that  by  a  s^Nirate  article  of  the  last  treaty 
of  Pftris,  Great  Britain  and  France  engaged  to  unite  their  e£forta 
at  the  Congress  at  Vienna  to  engage  ail  the  Powers  in  Chris- 
tendom to  pronounce  the  unive)^  and  definitive  abolition  of  the 
Slave  Trade ;  that  the  lAenipotentiikriesaasehibled  it  this  Congress 
cannot  better  honour  their  mission,  fulfil  their  duty,  and  manifest 
the  |fftnciples  which  guide  their  august  SovereignSy  than  by 
labouring  to  realize  this  engagement,  and  by  proclaiming  in  the 
naihe  of  their  Sovereigns  the  desire  to  put  an  end  to  a  scourge 
Which  has  so  long  desobted  Africa,  d^;raded  Europe,  and  afflicted 
humanity  :-^ 

The  sJud  Plenipotentiaries  have  agreed  to  open  their  delibera- 
tions as  to  the  means  of  aocon^iishing  so  salutary  an  object,  by 
a  solemn  dedaration  of  the  prindples  which  have  guided  them 
in  this  work. 

Fully  authorized  to  such  an  act  by  the  unanimous  adherence  of 
their  respective  Courts  to  the  principle  announced  in  the  said 
separate  article  of  the  Treaty  of  Psris,  they  in  consequence  de- 
clare in  the  face  of  Europe,  that,  looking  upon  the  universal  abo- 
lition of  the  Slave  Trade  as  a  measure  particularly  worthy  of  their 
attention,  conformable  to  the  spirit  of  the  age,  and  to  the  generous 
principles  of  their  august  Sovereigns,  they  are  animated  with  a 
sincere  desire  to  concur,  by  every  means  in  their  power,  in  the 
most  prompt  and  effectual  execution  of  this  measure,  and  to  act 
in  the  employment  of  those  means  with  all  the  zeal  and  all  the 
perseverance  which  so  great  and  good  a  cause  merits. 

Too  well  informed  of  the  sentiments  of  their  Sovereigns  not  to 
foresee  that  however  honourable  may  be  their  object,  tney  would 
not  pursue  it  without  a  just  ^regard  to  the  interests,  the  KabiU,  and 
even  the  prejudices  of  their  subjects ;  the  said  IHeni)potent!iHes 
at  the  same  time  acknowledge,  that  the  generd  declari^ion  tAMd 
not  prejudge  the  period  which  each  {^articular  power  Should  look 
upon  as  the   most  expedient  for  the  definitive  abolitroh  of  the 
traffic  in  Slaves.    Consequently  the  det^rinina^on  of  the  period 
when  this  traffic  ought  universally  to  cease,  will  be  an  obj^  of 
nidation  between  the  different  Powers ;  it  being  howevl^r  Xi^ 
understood  that  no  means  proper  to  ensure  and  acceleMMto  fis 
progress  should  be  neglected  —  and  that  the  reciprocal  eng^igf 
ments  contracted  by  the  present  declaration  between  Ihe  Sove- 
reigns  who   have  taken  part  in  it,  should  not  be  cOnaideMl  as 
fulfilled  until  the   moment  when  complete  success  shftH  hate 
crowned  their  imited  efforts. 
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APPENDIX  (S) 

B7  bis  Exoellency  Charles  MHHaithy,  Governor  of  the 
Colony  of  Sierra  Leone  and  its  Dependencies. 

To  Mr.  Robert  Hagan,  Commander  of  His  M^esty's  Colonial 

Schooner,  Queen  Charlotte. 

BY  virtue  of  the  power  and  authority  vested  in  us  by  an  act 
passed  in  the  fifty-first  year  of  the  reign  of  His  present  Majesty, 
intituled  An  Act  far  the  AboUHon  of  the  Slaoe  Trade^  I  do  hereby 
depute  and  authorize  you  to  seixeand  pro$ecute  all  ships  andvesselst 
Slaves  or  Natives  of  Africa,  carried,  conveyed,  or  dealt  with  as 
Slaves ;  and  all  Goods  and  Effects  whatsoever  that  shall  or  may 
become  forfeited  for  any  offence  committed  against  the  said  act, 
or  any  other  act  of  parliament  passed  for  the  abolition  of  the  Slave 
Trade,  and  which  shall  be  found  upon  or  near  to  the  coast  of 
Africa,  or  in  any  ports,  havens,  or  rivers  thereof,  or  within  the 
limits  of  any  of  the  colonies,  settlements,  forts,  or  factories  thereof. 
Given  under  my  hand  and  seal,  at  Sierra  Leone,  this 
28th  Day  of  January  1816. 

(Signed)  CHA-  MCCARTHY. 


INDEX. 


A. 

Act  on  PeHtian  —  a  convenient  form  of  proceeding  in 
matters  of  slight  interest,  but  not  adapted  to  im- 
portant cases  •  -  ...  184 
^d;8dica^t0fi-~  monition  to  proceed  to  adjudication  not  en- 
forced where  the  party  appears  nnder  protest,  and 
shews  sufficient  cause  to  excuse  him  from  so  pro- 
ceeding          -            -           -  ...  337 
secus  if  no  sufficient  cause  is  shewn ;  and  the  svffi- 
ciency  depends  upon  this,  whether  on  the  statement 
of  facts  the  mover  would  be  entitled  to  recover  upon 
the  result  of  furtlier  proceedings        -        -  -  ibid. 
delay  in  taking  out  a  monition  to  proceed  to  adju- 
dication, how  considered        -           -            -        -  338 
Admiralty  Cour^-—  See  JuritdictUm. 
Agent  —  a  party  is  not  at  liberty  to  act  as  agent  of  the  owner 
of  a  ship,  and  at  the  same  time  to  take  upon  himself 
the  character  and  privileges  of  a  stranger  by  lending 
money  on  bottomree            -            -            -  -  143 
but  cases  may  possibly   arise  in  which  he  may  be 
jusUfied  in  giving  up  his  character  of  agent,  and 
may  lend  his  money  upon  bottomree  as  any  other 
merchant  might  do            -             -            -            •  ]44 
is  not  bound  by  the  law'4nerchant  to  advance  money 
for  the  use  of  his  principal,  on  the  expectation  of  re- 
ceiving it  back  at  some  unknown  and  uncertain  time  294 
for  dbtribution  of  booty  —  see  Booty. 
Appendix  — 

A.  Extract  from  the  defim'tive  treaty  of  peace  between 
Great  Britain  and  Erance^  signed  at  Paris f  3(Hb  of 
May  1814. 
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Appendix  —  continued.  F^« 

B.  Extract  of  a  letter  from  Lord  Coitkreagh  to  the 

Duke  of  VTeUington^  dated  Juguit  6th,  1814. 

C.  Extract  of  a  letter  from  the  Duke  of  WeUmgUm  to 

the  Prince  of  Benevento,  dated  Parit,  Juguit  26th, 
1814. 

D.  Extract  of  a  letter  from  the  Duke  of  fVellmgUm  to 

Lord  CasUereaght  dated  Parii^  Nov.  5th,  1814. 

E.  Extract  from  the  protocol  of  the  second  special  con* 

ference  relative  to  the  aholltion  of  the  slave  trade, 
dated  Vienna^  January  28th,  1815. 

F.  Declaration  of  the  plenipotentiaries  of  the  powers 

who  signed  the  treaty  of  Paris  on  the  30th  of  May 
1814,  assembled  in  Congress,  dated  Vienna,  Fe- 
bruary  8th,  1815. 

G.  Translation  of  a  decree  of  Napoleon  Bonaparte, 

dated  March  1815. 
H.  Note  from  Viscount  Catilereagh  to  Prince  TaUey* 

rand,  dated  Paris,  27th  July  1815. 
I.  Note  from  Prince  Talleyrand  to  Lord  CasUereagh, 

dated  Paris,  30th  July  1815. 
K.  Note  from  Lord  Castlereagh  to  Prince  Talleyrand, 

dated  Paris,  JulySUt,  1815. 
L.  Dispatch  from  Viscount  Castlereagh  to  the  Earl  of 

Liverpool,  dated  Parts,  July27ih,  1815. 
M«  Extract  of  the  protocol  of  the  fifteenth  conference 

of  the  four  allied  powers,  held  at  Paris, 
N.  Additional  article  to  the  definitive  treaty  of  peacey 

signed  at  Paris  the  20th  of  November  1815. 
O.  Letter  from  Sir  Charles  Stuart  to  Lord  Castlereagh, 

dated  Paris,  30th  January  1817. 
P.  Letter  from  Sir  Charles  Stuart  to  the  Duke  de 

Richelieu,  dBted  Paris,  \5tlk  January  1817 • 
Q.  Duke  de  Ricbelieu*s  letter  to  Sir  Charles  Stuart, 

dated  Paris,  27th  of  January  1817. 
R.  Ordonnance  of  the  French  King,  dated  the  8th  of 

January  1817. 
8.  Commission  from  his  excellency  Sir  Chas.  M'Cartf^, 

governor  of  Sierra  Leone,  to  the  commander  of 

bis  Majesty's  colonial  schooner  Queen  Charlotte. 
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AitackmaU  «—  moved  for  against  the  cominander  of  a  foreign 
abip  of  war  for  resisting  the  arrest  of  his  ship  under 
the  process  of  the  Court  of  Admiralty  in  a  cause 
of  salvage  civil  and  maritime         -  -         -  451 

Aioard  —  for  salvage  services  rendered  to  a  fordgn  ship  of 
war,  made  at  the  request  of  the  ambassador  of 
the  state  to  which  the  ship  belonged  •  -  482 

fiioc/ftufe— object  of,  ought  to  be  speciBcally  defined        -  280 
— —  what  to  be  deemed  the  commencement  of      -  -  284 

Booty — the  original  right  to  booty  is  in  the  state       -        -157 
granted  by  the  state  to  the  captors  .        •        .  UM^ 

proportion  of,  due  to  an  ally  assisting  in  the  capture  -  159 
becomes  due  upon  the  surrender  of  a  place,  whether 

taken  by  storm  or  under  articles  of  capitulation       •  160 
— »  and  whether  the  territory  taken  is  to  become  the 

property  of  the  ally  or  otherwise   -        •        •        •  tUcL 
when  a  grant  of  booty,  or  of  money  in  lieu  thereof* 
is  made  jointly  to  trustees,  for  distribution  amongst 
the  naval  and  military  forces  employed  in  the  cap- 
ture, the  trustees  are  bound  to  act  conjointly  -  494 
-— »  and  if  the  joint  trustees  delegate  their  trust  to 
others,  the  persons  deputed  by  them,  though  seve- 
rally appointed,  must  likewise  act  conjointly  •        •  495 
Boitomree  Bonds — the  last  in  point  of  date  must  be  first 

paid  -  -  -  -  -  -      2 

execution  of,  in  a  foreign  port,  how  to  be  proved       -      ^  - 
not  valid,  unless  given  where  money  could  not  be 

obtained  on  personal  security  -  -  -7 

proper  and  necessary  limitation  of        «  -  -      9 

do  not  deprive  the  seamen  of  their  prior  right  to 
wages        -  -  -  -  -  -    13 

parties  abandoning  their  suit  upon  a  bottomree  bond 
are  not  permitted,  unless  upon  strong  grounds,  to 
sue  again  upon  the  same  bond        -  «  -    58 

may  be  valid,  notwithstanding  a  stipulation  for  mari- 
time interest  and  risk  on  a  portion  of  the  voyage 
only  •  -  -  -  -  -  142    - 

taken  by  agent  of  the  owners  —  See  Jgeni. 
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C. 

Captor**- although  actuated  by  a  aeose  of  public  duty  in 
destroying  the  property  he  has  taken,  is  nevertheleaa 
responsible  in  the  ftillest  extent  to  a  claimant  who  is 
entitled  to  restitution,  and  must  look  to  Us  own 
government  for  indemnification        •        •        .  53.  386 
having  a  bond  fide  possesdon,  and  using  due  care^ 
is  not  responsible  for  losses  occasioned  by  mere 
misfortune  •«..«.  335 

cannot  plead  ignorance  of  law  as  an  excuse  for  taking 
a  ship  not  liable  to  capture,  but  he  may  plead  igno* 
ranee  of  a  foreign  hct  out  of  which  the  law  arises, 
and  of  which  he  had  no  means  of  .informing  himself  339 
is  by  the  general  law  bound  to  bring  in  for  adQu- 
dication     -  -  -  -  -  -  385 

if  he  cannot  bring  in  for  adjudication,  his  next  duty 

is  to  destroy  enemy's  property        •  •  .  386 

if  it  is  doubtful  whether  the  property  belongs  to  an 
enemy,  and  he  finds  it  impossible  to  bring  in  for 
adJucUcation.  the  safe  and  proper  conrse  is  to  disnuss  tMd. 
if  the  property  belongs  to  a  neutral,  the  act  of  destruc- 
tion cannot  be  justified  to  the  neutral  owner  by  tte 
gravest  importance  of  such  an  act  to  the  public 
service  of  the  captor*s  own  state     •  •  .  t6id. 

if  he  destroys  property  for  the  protection  of  which  a 
Bri^h  licence  had  been  granted,  he  or  his  govern- 
ment must  be  responsible  for  the  loss  occasioned  by 
such  destruction     -  -  «  -381.  387 

■         seats  if  the  licence  was  not  disclosed  to  him, 
and  he  had  no  sufficient^  means  of  informing  himself 
of  its  existence       «  .  .  .  .  ibii» 

Corpliiret-— made  after  the  time  fixed  by  treaty  for  the  ces- 
sation of  hostUities-— upon  whom  the  responsibility 
rests  -  -  -  -  -  -  341 

CoUifiofi—- rules  for  fixing  or  apportioning  loss  occasioned 

by 85 

€bii9oy-«- punishment  for  desertion  of  •  -        -    57 

Cowri  of  Adm^aUff  — -  See  Jttr»dicftoii« 

CHmenFaM— what  constitutes        -       -  •     189—192 
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D. 


D<nMge—S»e  ColUtkm. 
Dere&et  —  See  Sahage. 


E. 


Batt  Mia  Cra^fMNiy-— is  not  exempt  from  payment  of  sal- 
vage to  a  ship  in  their  emplojy  for  services  rendered 
to  a  ship  belonging  to  them        •        •         .        •  433 

Edict — modem*  not  appearing,  cannot  be  presumed    •    •  263 

Evidence— See  WHnesi. 

F. 

Ftag  Officer'^ is  entitled  to  share  in  the  bounty  given  for 

the  sdzure  of  sUves        -         •  •         -        -413 

Foreign  Ctmri— sale  of  a  ship  by  the  order  of       -  •44 

Lowf— penalties  imposed  by  foreign  laws  cannot  be 

enforced  by  a  BriHth  court  •        .         •        •  256 

Ship  of  War — See  Jurtidiciiofi,  Sahfoge,  Sfc, 
J^di|iieirt-**-the  rights  of  foreigners  ave  not  affected  by 
BritiihmeU  of  parliament,  or  any  commission  founded 
OB  them,  if  inconsistent  with  the  law  of  nations      -  238 

G. 

Grantf— of  the  nature  of  prize  must  be  considered  on  the 

same  principles  as  prize  -        .         •  .  273 

Greenwich  HotpUal  —  is  not  enUtled  to  a  per-centage  upon 
booty  taken  by  a  conjunct  expedition  of  sea  and  land 
forces        -         -  -         -         •        -  •  444 

H. 

Heod-moncy  — is  due  where  an  enemy's  ship  of  war  has 
been  set  on  fire  and  totally  destroyed  by  her  own 
Grew>  in  consequence  of  the  approach  of  a  BriiUk 
force        -         -  -         -  -         -        -  172 

is  due  to  the  whole  blockading  force,  and  not  to  the 
fire-ships  only  which  were  more  immediately  em- 
ployed in  the  destruction  of  the  enemy's  vessels      •  301 

the 


INDEX. 

Head-money — continued.  P^g* 

the  benefit  of  head-money  is  restricted  within  nar* 

rower  Umits  than  the  benefit  of  prize        ...  302 
siffht  alone  is  not  sufficient  to  give  a  title  to  share  in 
nead-money  -  -  •  -  -  303 

in  a  general  CDgagement  all  are  entitled  to  share  in 
head*nioney»  without  particular  attention  to  parti- 
cular merits  or  sufferings        «         -  -  •  304 

rules  respecting  head«rooney  difler  widdy^  as  they 
rq;ard  cbdms  arising  out  of  general  engagements  or 
of  particular  combats  .  •  .    305,  et  seq» 

is  not  due  on  ships  captured  by  eonjunce  fbroes  of  the 
army  and  navy  in  harbours,  rivers,  fcc  •  343,  ei  »eq. 
fiorfUi(ief-*  question,  how  far  government  may  be  respon- 
sible for  losses  arising  out  of  captures  made  after  the 
cessation  of  hostilities,  in  consequence  of  want  of 
notification  to  its  cruizers        -        -  •  -  341 


J. 

Joint  Capture^- BL  claim  of  joint  capture  cannot  be  sustained 

on  the  sole  eridence  of  a  releasing  witness  -*  -    21 

exception  to  this  rule  under  the  particular  circum- 
stances of  tiie  case  •  -  -  -    22 

sight  alone  is  generally  sufficient  to  entitle  king's  ships 
to  share  in  prize         ....    24.  125 

exceptions  to  the  above  rule  •  •  •  Ubid. 

animut  capiendt,  when  presumed  -        -  -        -    25 

claim  of  Joint  capture  cannot  be  supported  when  the 
chase  of  the  prize  was  abandoned  before  the  capture 
was  consummated       ....    32—35 

assistance  in  the  early  part  of  the  chase,  if  afterwards 
abandoned,  gives  no  title  to  share   -  -  -     35 

a  ship  of  war  tit  tifnere,  and  passing  on  without  knowing 
the  cause  of  the  firing,  is  not  entitled  to  share         -    92 

■■■  seauy  if  she  had  a  certain  knowledge  of  the  cause, 
and  no  intention  of  passing  on        -  -  -    94 

a  blockading  squadron,  although  stationed  at  a  dis* 
tance,is  entitied  to  share  in  prizes  taken  coftiing  out 
of  a  blockaded  port  -  .•  •  -    98 

a  con« 
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Jimti^  Gsp/tfre  — continued.  ^V 

a  continuance  of  tlie  chase>  by  an  associated  vessel,  is 
sufficient  to  entitle  her  to  share,  though  out  of  sight 
at  the  time  of  capture        -  -  -  «  110 

a  vessel  churning  to  share  roust  have  been  present  at 
some  period  of  the  operation  by  which  the  capture 
was  efiected      -  ......  -.     ..  276 

Jmnsdictum —  the  Court  of  Admiralty  has  jurisdiction  to 
inquire  into  the  title  of  a  ship  in  the  possession  of 
foreigners,  and  claimed  by  British  subjects,  on  her 
arrival  in  this  country     -  -  -  -        ->    42 

the  Court  of  Admiralty  has  jurisdicion  over  cases  of 
capture  as  prize  made  after  the  period  fixed  for  the 
cessation  of  hdstilities        «  •  -  ^78 

the  Court  of  Admiralty  has  jurisdiction  over  prise  or 
booty  taken  by  conjoint  BriHsk  and  foreigli  forces^  and 
brought  within  BrttiiA  territory    -        -        -156.170 

the  Court  of  Admiralty  has  no  jurisdiction  in  mere 
questions  of  disputed  titie        ...  288 

-— *-  secus,  where  questions  of  disputed  title  arise  in- 
cidentally in  causes  of  possession,  at  least  so  far  as 
to  satisfy  itself  that  it  may  safely  decree  possession  to 
the  party  seeking  it    -         -         •        •        .       •     289 

of  Vice- Admiralty  Courts  over  revenue  cases  is  of  mere 
statutory  institution      -  -  -        '    -  353 

where  there  is  no  original  jurisdiction  in  the  Vice- 
Admiralty  Court,  there  can  be  no  appellate  jurisdic- 
tion in  the  High  Court  of  Admiralty      -        -        .  355 

the  Court  of  Admiralty  is  bound  to  reject  what  does 
not  belong  to  its  jurisdiction  -  •  .  35^ 

courts  of  justice  have  no  authority  to  determine  the 
question  of  independence  of  a  revolted  state  -        -  360 

the  Court  of  Admiralty  has  authority  to  entertain  a 
civil  suit  for  the  restitution  of  goods  piratically  taken 
upon  the  high  seas  -  ...  359 

the  criminal  jurisdiction  of  the  Court  of  Admiralty  has 
been  removed  by  statute  to  a  mixed  commission     •371 

question  whether  the  Court  of  Admiralty  can  enforce 

.  payment  of  civil  salvage  against  a  foreign  ship  of  vrar 
lyiqg  in  a  British  port  for  services  rendered  by  British 
subjects     -  -  -  -  '    45\,  ei  seq. 

the 
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Jurisdiction  -«-  continued.  Aft 

the  Court  of  Adnuralty  may  enforce  payment  of  wages 

earned  by  a  BriUsh  mariner,  under  contract  with  the 
Briiishoym&r  of  a  ship,  although  the  ship  itself,  pre- 
vious to  its  return  to  this  country,  may  have  been 
transferred  to  a  foreigner  in  a  distant  part  of  the 
worlds  especially  if  the  transfer  was  merely  colorable  503 

L. 

Law  of  Nations  —  not  to  be  overruled  by  declaration  of 

perions,  however  eminent,  assembled  in  congress    -  252 

— —  will  not  allow  an  eminent  good  to  be  attained  by  un- 
lawful means      -         ....••  256 

Licence -^expressed  in  general  terms,  may  be  used  by  any 
person,  in  whatever  way  he  may  obtain  possession  of 
it,  provided  he  complies  with  the  conditions  annexed 
to  it-  •  -  -  -  -52 

M. 

Mariners  «-  See  Master,  Wages,  &c. 

Master  -*  sale  of  a  ship  by  the  master,  under  the  authority 
of  a  Vice-Admiralty  Court,  and  with  the  advice  of 
the  agent        ..-•..        .294 
purchasiDg  the  share  of  a  ship,  sold  by  himself,  under 

the  adrice  of  the  agent  iq  a  foreign  port        -  -  297 

is  not  generally  at  liberty  to  discharge  his  crew  in  a 
foreign  port  without  their  consent,  but  circumstances 
may  justify  him  in  so  doing  upon  proper  condir 
tions    -----  403,  et  seq. 

Mate -^  not  debarred  from  suing  for  his  wages  in  the 
Admiralty  Court,  on  the  ground  of  his  having  acted 
as  master  from  Gravesend  to  London  at  the  termiua- 
tion  of  bis  return  voyage    -  •  -  .  503 

Monition  —  to  proceed  to  adjudication— See  Adjudication^ 

N. 

iVatngditon  Lxms — the  provisions  and  penalties  of,  are  prin- 
cipally directed  against  cargoes ;  and  ships  come  in 
only  secondarily  •         •  -         •         -  207 

^^        <       '  —  foreign 
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Naptgaiion  Laws  —  conUnued.  Page 

foreign  shippers  trading  ^tb  Briiiih  ports  must  take 

care  to  put  their  goods  on  board  proper  vehicles,  and 
are  therefore  bound  to  know  our  fiscal  law,  with  all 
its  variations        •        -         .  .  ...  207 

breach  of,  excused  on  the  ground  of  necessity     -      •  209 
clearest  proof  of  necessity  required  to  excuse  a  violas 

tion  of       --••---•  323 
can  be  enforced  so  far  only  as  they  do  not  interfere 
with  the  rights  of  foreigners        .         «        .         •  253 
■      BrUvth'bom  seamen  are  not  the  only  persons  qualified 
to  navigate  BriUsh  ships  — -  the  inhabitants  of  a  con* 
quered  colony  are  equally  qualified       —         •        -327 
Neutral — must  be  compensated,  by  a  full  restitution  in 
value,  for  property  bdooging  to  him  and  destroyed 
by  a  captor  -        -  ....  386 

P. 

Part  Owners —  See  Register. 

Pilots — are  not  entitled  to  charge  as  lay-days  the  day  on 
which  they  enter  and  on  which  they  leave  a  place 
of  quarantine         -  .  -  .  _  49^ 

Piracy  —  dealing  in  slaves  not  to  be  deemed  piracy  -  246 

I         not  considered  a  felony  by  the  common  law      •        -  376 
Piratef— universally    subject    to    the  extreme   rights    of 

war         --  -         ----.  244 

■         goods  taken  by  pirates  on  the  high  seas  may  be  sued 

for  in  the  Court  of  Admiralty  ...  369 

Past  Office  Packet —  may  be  arrested  in  a  suit  for  wages     -  100 
Prohibition  —  to  Court  of  Admiralty  for  proceeding  to  adju« 
dicate  on  a  ship  taken  as  prize  after  the  cessation 
of  hostilities,  refused  -  -  -    79.  377 

Prizes-  means  maritime  capture  effected  by  maritime  force 
only ;  what  is  taken  by  a  land  force,  either  by  itself 
or  in  conjunction  with  the  maritime  force,  is  booty, 
and  not  prize,  within  the  meaning  of  the  prize 
acu  ...  •         .  .  *       •  446 

Prize  Proceeds '^whoever  receives,  is  responsible  for  to  the 

captors      -  »  -  -  .  .  378 

Prize  Accounts'-^ must   not    be    mixed   up   with   private 

accounts    -..-..  380 
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R. 


Aegtfttfr— the  Court  will  not  interfere  to  give  potsesuon 
of  a  8bip*8  register  U>  a  person  whose  title  to  be 
conuderad  as  a  registered  owner  is  sabject  to  doubt  420 
Jtortfcrtton— tbe  genersl  rule  is»  that  a  peison  unjustly 
deprived  of  Us  property  is  entitled  to  restitution, 
with  costs  and  damages        -  •  -  -  51 

— •  but  this,  like  all  other  general  rule8»  is  subject 
to  modifirations     •  -  -  -  -52 

the  measure  of  restitution  is  the  same,  whether  the 
captor  has  acted  from  improper  motives  or  otherwise  Und. 

is  due  in  the  fullest  extent  to  the  claimant  who  has 
been  unjustly  deprived  of  hb  property,  although  the 
captor  may  have  been  actuated  by  a  sense  of  public 
duty  only,  and  the  captor  most  look  to  his  own 
government  for  his  indemnification  •  -    54 

Briiuh  property  retaken  from  the  Jmerieans  after  the 
expiration  of  hostilsties  with  ^merioa,  must  be  re- 
stored to  the  American  captors  •  «  -  56 
ReecBue  innDS"*- where  there  has  been  a  oontraventioii  of 
the  revenue  laws,  proof  of  fraudulent  intention  is  not 
necessary  -  -  .  -  •  -  271 
— — -  the  clearest  proof  of  necessity  is  required  to  excuse  a 

violation  of  .         .        .         «         .  .  323 

Revenue  Ossft — are  subject  to  considerations  different  ftom 

licence  cases         .•..,.  271 

are  usually  transmitted  in  a  very  incommodious  form 
from  the  Vio»»Admirelty  Courts        ....  322 

jurisdiction  over  revenue  cases  by  the  Vke-Admirslty 
Courts  is  of  mere  statutory  institution      ...  353 

must  be  tried  either  where  the  offence  was  committed 
or  the  seizure  made  •  .  .  .  ^yi. 

s. 

Sale — of  a  ship,  under  the  authority  of  a  foreign  Court,  held 

valid  -  -  -  •  .  •    47 

^—  ...^  under  the  order  of  a  Vice-Admiraltv  Court         -  294 
Salvage '^  not  due  to  the  crew  for  rescue  of  the  ship  from 

mutineers  -         -  •  ...     14 

due 


INDEX. 

Saivdtge  —  conlinued.  ^"8® 

due  for  rescue  from  an  enemy  -  -       -      -     17 

not  given  for  the  recapture  of  property  belongii^  to 

an  allied  sovereign      -         -  •  -  -    37 

due  on  donation  from  the  enemy,  and  ejtertion  for 

bringing  home  the  ship  and  cargo         -         -        -    73 
moiety  given  in  a  case  approaching  to  defeUct»  and 
accompanied  with  circumstances  of  danger  to  the 
salvors,  from  the  state  of  the  weather,  the  exittence 
of  a  pestilential  disease,  &c.        -        -  -         -75 

not  due  to  a  king's  ship  for  rescuing  a  convict  vessel 
from  the  convicts  and  the  mutinous  crew  and  soldiers 
onboard  -  -  -         -         -         -il5 

not  confined  to  those  who  actually  leave  their  own 
ship  and  go  on  board  a  vessel  in  distress,  but  given  to 
all  the  crew  who  were  willing  to  have  assisted         -  J  37 
a  portion  of,  given  to  the  owners  of  the  ship  which 

rendered  the  assistance       .  «  -  .  ids 

a  moiety  of  the  sum  allotted  for  salvage  decreed  to  the 
owners,  because  the  ship  which  performed  the  service 
ran  considerable  risk,  and  sustained  some  dami^    •  443 
the  East  India  Company  is  not  exempt  from  the  pay- 
ment of  salvage  to  a  ship  in  their  employ  for  servides 
rendered  to  a  ship  belonging  to  them  •  -  433 

distribution  o(  among  owners,  officers,  and  crew        -  443 
question  whether  a  foreign  ship  of  wir  brongbt  into 
a  British  port  may  be  compelled,  under  the  authority 
of  the  Admiralty  Court,  to  pay  salvage  to  British 
subjects    for    services    rendered   to   her   when    in 
distress    -  -  -  -    45Uetseq, 

Search  —  right  of  search  upon  the  high  seas  does  not  exist 

in  the  time  of  peace  •  •  •    210.  243 

iSetcor— -cannot  take  advantage  of  discoveries  produced  by 
I  his  own  unlawful  act  of  seizure        ...  242 

SeJMcre— what  is  to  be  considered  a  forcible  continuance 

of  a  seizure  ....  -  3^2 

SMfs  Jrtides  —  See  Wages. 

Siaioe  Trade  —  not  to  be  deemed  piracy     ...  246 
not  a  crime  by  the  universal  law  of  nations    -  -  248 

antiqui^f  of  ......  25Q 

difficulty  of  suppressing         ....  256 

how  ikr  abolished  b;  the  laws  of  France        -  -  264 

N  N  s  Statutes 


I    N    D    S    X. 

Siaiutes  —  I^ 

33  Ed.  1.  St.  1.  -            .            -       -            -190 

28H.8.  C.15.  -            -            .            -        -371 

2  &3£d.6.  e.  15.  -            -            -        .    -  181 

]2Car.2.  c.  7.  -            •            -          -            -  266 

12Car.2.  c.  18.  -            -            -         -        «  194 

7&8W.3.  C.22.  -            .         -         .t6.&266 

156.  2.C.31.  .....  ii^ 

26  G.  3.  c.  60.  -               •               -         -  ibid. 

27G.3.  c.  19-  -            -        -        .            .      .  and. 

28G.3.  C.6.  -            -        -            ...  266 

28G.3.  C.34.  •        -          -         -            -        .  421 

31.G.3.  C.55.  -            .            .            .        .  231 

34G.3.C.68.  .            -            -            .        194.421 

37G.3.  C.73,  -            -            -        -        -  519 

43  G.  3.  c.  57.  -            -             -             .          .    57 

43G.3.  c64.  -            -            -            .        .  194 

45G.3.  C.72 344.445.447 

46G.3.C.100&101.        -        -  -        445.et9eq. 

47G.3.  C.36.  ....     231.416 

49G.3.  c.  107.  -            -        -      231.353.357 

51G.3.C.23.  -            -              -          -        225.239 

52G.3.  C.3.  -                -          .                 -  498 

54G.3.  C.93. 491 

55  G.  3.  c.  1 .  -                 -                -  445,  et  seq. 

55G.3.  c.  160. 351 

57G.3.  c.  127.  ....        -  445,  etseq, 

T. 

Treaty  —  stipulatioD  by  treaty  that  free  ships  shall  make 
free  goods  does  not  warraat  such  a  certain  conclusion, 
that  enemies  ships  shall  make  enemies  goodsji  as  to 
induce  the  Court  to  decree  salvage  for  the  recapture 
of  goods  otherwise  neutral  on  board  Briiish  ships    •  299 

Truslees  for  diitrihutum  of  Booty  — •  See  Booty. 

* 

Vice-Admiralty  Courts  •^  anomalous  proceedings  of  Court  at 

Sierra  Leon^ 239 

usually  transmit  revenue  cases  in  very  incommodious 
form         - 322 

have 
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Fice^Admiraltt/ Omrts  ^~  continued.  .  Fag* 

-— ^  have  no  jurisdiction  orer  revenue  cases,  except  by 

statute        ---••••.  353 
sale  of  ship  under  authority  of        -        •         .         -294 

w. 

IFa^eff— the  Court  of  Admiralty  has  no  jurisdiction  over 

wages,  when  founded  on  special  contract        •        -     12 
not  divested  by  a  bottomree  bond      -        -        -      -    13 

post  office  packet  may  be  arrested  in  a  suit  for  wages    100 
carpenter  may  sue  for  wages  in  the  Court  of  Admiralty  104 
question,  whether  surgeon  may  sue  — ■  See  note   -      -  105 
the  crew  are  entitled  to  their  wages  for  the  whole  voyage 
agreed  upon,  when  they  have  been  improperly  dis- 
missed by  the  master  in  a  foreign  port  -  -  411 
'-— —  but  are  entitled  only  until  their  arrival  at  home^ 
when  the  master  has  discharged  them  in  a  foreign 
port,  in  consequence  of  the  inability  of  the  ship  to 
proceed  in  the  voyage  until  after  a  great  lapse  of 
time        .--         --         .-*  412 

the  owner  of  a  British  ship  cannot,  by  the  sale  of  his 
ship  to  a  foreigner  in  a  distant  part  of  the  world, 
divest  the  seaman  of  his  wages,  earned  under  a  con- 
tract entered  into  with  himself  in  this  country         -  502 
mate  may  sue  for  his  wages  in  the  Court  of  Admiralty, 
notwithstanding  he  acted  in  the  capacity  of  master 
from  Gravesend  to  LondoUt  at  the  termination  of  his 
return  voyage        -  -         -  -         -         -  503 

in  a  divided  voyage,  in  which  cargoes  are  successively 
taken  in  and  delivered  at  different  ports,  and  frdgfat 
thereby  earned  for  the  owners,  the  mariners  are,  by 
the  general  law,  entiUed  to  their  wages  up  to  the 
time  of  arrival  at  each  port  of  delivery;  and  an 
attempt  to  extinguish  their  right,  in  case  of  the 
loss  of  the  ship  on  the  last  part  of  such  divided 
voyage,  by  taking  a  bond,  or  inserting  a  covenant  in 
tho  ship's  articles,  that  they  shall  not  be  entitled  to 
any  part  of  their  wages  unless  the  ship  returns  to 
the  last  port  of  discharge,  will  not  be  upheld  by  the 
Court  of  Admiralty        .        •        -        -       504,  et  seq, 

DO 
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|^(^ef  —  continued*  I^ 

00  agreement,  however  qualified,  of  the  owners  with 
the  freighters,  will  affect  the  right  of  the  mariners  to 
their  wages  .....  508 

cannot  be  insured  by  mariner        .        .  .       .  509 

freight  is  the  only  mother  of  wages         -         -         -  510 
ffitneu —  tKe  expectation  of  a  releasing  witness  to  be  per- 
mitted to  share  goes  to  his  credit;  rather  than  to  his 
competency        -         ..-•-.21 
the  general  rule  is,  that  a  claim  of  joint  capture  can- 
not be  sustained  on  the  sole  evidence  of  a  releasing 
witness       -..•--..  iWrf. 
eiception  to  the  above  rule  under  the  particular  cir- 
cumstances of  the  case  -        -        •        -        -    22 
evidence  of  a  person  convicted  of  a  conspiracy  to 
defraud,  admitted        -        -         -        -        -        -  174 
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